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PREFACE 



I SHALL best explain the purpose of this work by a few lines 
of anlobiography. 

In May 1889 I was appointed to the Chair of Law in 

I Ifelboume University as successor to the late Dr. W. E. Heiim, 

) favourably known, not only in Australia, but also in England 

F and America, as the author of The Aryan Houseltold, Tlie Govern- 

mml o/ E^iglaTid, and other works. Immediately upon my 

arrival in Melbourne, I found it incuiiil>ent upon me, in order 

to fulfil the engagements made by the Faculty of liiw. to lecture 

upon a subject called " The I'ubhc Law of Victoria," of whicli 

I had not, at that time, any s]>ecial knowledge. 

In ordinary circumstances it would have been a sufBciently 

■evere task to lecture to a large an<l critical audience upon a 

topic which I had not tborongldy studied. But in this case 

L the banlship was intensified by the fact that I could find no 

I'tezt-book which would give me even an outline idea of the 

f subject. The only authorities prescribed by the Faculty were 

1 the Acts of I'arlianieut for the time being in force in Victoria 

on various branches of it. 

The inadequacy of such a provision for the leaching of 
Public Law, in a country like Victoria, must be manifest. 
In Victoria, as in England, much of that which is moat import- 
I uit in sound constitutional knowledge is never embodied in 
statutes at all. Judicial decisions, diplomatic correspondence, 
resolutions of the Houses of Parliament, political tradition and 
joactice generally, form essential items in the list of the sources 

iof public law. To expect a beginner to assimilate public kw 
from a study of the statutes alone, is like avpecting a foreigner 
to master the railway system from an examination of the time- 
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table. For a ripe scholar such as Dr. Heiirn, who had grown 
up with and personally influenced the developement of the 
Constitution of Victoria, it was easy to explain and illustrate 
the subject, using the statutes as occasional evidence. lUit to 
myself, and, I believe, also to my students, such a course was 
not oficn. 

In the circumstances, it seemed Iiest for me to throw 
myself frankly on the confidence of my class, explaining to 
them the situation in which I was placed, l>egging their for- 
bearance for imiHiriections, and pnmiising them at the earliest 
poAsible moment something in the way of a text-lK)ok. I fi4t 
that this latter pn)mise was especially due to those country 
students who, though obligtMl to pass the examinations, were 
unable to attend lectures. Ui)on them the circumstances bore 
es|x>cially hard. 

I have now to thank the members of my class for the 
reailiness with which they entered into my views, and the 
consideration which they extended to my shortcomings. I )uring 
the lecture terms of the years 1889 and 1890, 1 was ablo, by dint 
of hard work, just to keep pace with their requirements. In 
fulfilment of my promise, I bring out this little l)ook, having 
been more intensely convince<l, as I have written each page 
of it, that the subject of which it treats cannot be grasi)ed 
by an (»nlinary student without some other guide than tlu» 
statute-book. 

It will be seen, then, that this work is primarily a text- 
lK)ok for university students. It is not, and does not pretend 
to be, a manual for practitioners. I have not attempted to go, 
for example, into the details of election law or the practice of 
Parliamentary Committees. I have, in all cases, sulx)rdinated 
the professional to the scientific side of the subject. It has, in 
fact, been my steady aim to show that the Ixxly of government 
is not a mere collection of casual mandates, the arbitrary 
result of the surrender of individual independence to the control 
of the aggregate, but the vital offspring of the working of the 
spirit of order \\\o\\ the chaos of circumstance, a tnie organism 
with a verifiable jxist and a conjectural future, with a stnicture 
well worth careful study, and with limbs and memlHjrs whose 
function it is to effect and apply the pctlitical ideals of the 
community. With this object, I have commenced by sketching 
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8 earlier stages of developement ; when I have 
aseiit fonoj I have abandoned the historical 
k in a few details), and have subjected it to a 
jction and analysis. 

ugh I have written primarily for university 
re ventured to hope that my book will have an 
or a wider class of students. Among the ever- 
nber of those who study the course of political 
and the nature of pohtical phenomena, there may 
will be glad to have a report upon the growth of 
iples in a new atmosphere. There is so much 
phere which reproduces the conditions of their 
le, that these principles have taken root with 
esB. On the other hand^ so much ia different, or 
ch is wanting, that the variations wliich have 
the change of climate seem to me intensely inter- 
istmctive. Many tendencies, at present only 
iah politics, or kept in check by powerful counter- 
'6 in Victoria run their unhindered course, and 
be studied under the valuable condition of 
Knowing and sympathising with the desire of 
as I have alluded to for simple, unalloyed facts, 
". as possible, avoided comment or expression of 
e body of the book. In the concluding chapter 
lermittcd myself to moraUse. It is easy to skip 
chapter. 

like also to think that a few of the more prac- 
1 persons who actually carry on the business of 
1 make use of my work. I do not offer them 
ions, but simply facts, and I have been amazed 
many persons in important pohtical positions (1 
specially to Victorian examples) are ignorant of 
ry facts of their subject. But, apart from these 
untry where every adult male has at lea.st some 
pohtics, there should be no lack of interest in 
mation. Wliat, after all, ia the good of democracy, 
eases the intelhgent interest taken by the members 
lunity in the problems of government ? And the 
n of such interest is an adequate knowledge of 
ry facts of the case. 
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^'tzk word upon the title of my book. I have not (as I 
irK ^z-iH'fcd; called it "The Public Law of Victoria," because 
r iia-7* •.hfyo^it tliat such a title might imply a more detailed 
lUSrOT.: of professional law than I intend to give. 1 have 
iT^.uit^i :J>: obWous name of "The Constitution of Victoria/' 
'^jL.\j!K ;: fl^nis to be tlie custom with English writers to 
'xr.r.r>. it.*i Unn "Constitution" to a very narrow sphere, 
Lm.vi:. pm/^iically, by the direct action of Parliament and the 
'itc:rJ ^x*:f:uiiv(u I am strongly convinced that this practice 
-jm >r..:^l Uf ol^rscure that most imporUmt side of the citizen's 
*T^tZrryf: which is covered by the action of the local authorities. 
tzji I d, Tifji think that there is any sound warrant for it. 
fc-.: I am U#und by precedent, and I have therefore used thi* 
*i;,f*2».-:^n "Tlie Goveniment of Victoria," to cover what I 
.o.pt will pHAe to lie a fairly complete, though by no means 
o<a:1»^2 a/.':ount of the organs of government in Victoria at 
zij^. Oa^. of the year 1890. Of the merits of those organs, 
js'i*'*:'! by iheir practical results, I have said very little. That 
•jt X topic which I hope to take up in a later and more com- 
;.t*:.*:r^:ve w^irk. But though I have not put in the shading, 
I im?: lliat I have not omitted any imi)ortant features in my 
fk*:V :i- 

I: now only remains for me to ))erfonn the grateful task 
of tliAiikini; thuse who have so kindly come to my a.ssistance 
with infonuation and encouragement. For the plan ami 
e.xecuti'iu «if thf l^xik I am alone resfKinsible. Notwithstand- 
ini! lliai I havi* vfrifieil ever}* relation which seemed to me t»t 
any real importance by reference to the original authorities, 
I daiv not ho|>e that I have avoided errors, and for such errors 
&< tht-re may be, I alone am to blame. Kut my siH'cial 
gratitude is due to Sir Henrj' Parkes, G.C.XI.Ci., Premier <»f 
New S.iuth Wales, to the Hon. H. .T. Wrixon. Q.C, late 
AttomfV-iiener.il t»f Victt»ria, and to my colleague, the Hon. 
F. S. I)ol»sk»n. y.C. Chainnan t»f Committees in the U»gislativf 
Council of Victoria, for the valuable help which their iitlicial 
oxperii'uco and jK><iiion have enabUil them, ami lhi*ir courte>y 
has pr»mpliil them to afionl me in explaining the actual 
workiuii of the traditional nuuhinerv t»r i:ovenunent : l«» Mr. 
lK>nald Mackinnoii. M.A.. of Lincoln's Inn and the Viitorian 
liiir. who lias br^niu'ht his mt'at knowlfdj^t* of the moilmi 
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' Victoria to bear upon my proof-sheets ; and to 
en and Armstrong, of the Public Library, Mel- 
leir constant endeavours to lighten my always 
metimes irksome labours in that valuable institu- 
Ip of other friends has been acknowledged in the 
connection with the special matters in which their 
been so valuable. 



, AvgvLd 1891. 
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Dent of Council of Trade. 

aent of Council of Trade and Plantations. 

acil abolished. 

•ointment of Secretary of State for the Colonies. 
L of office, and of Council of Trade and Plantations 
orising Transportation. 

Dent of Secretary for War, with charge of the Colonies, 
nent of salaried Vice-President of the Committee of the 
Council for Trade and Foreign Plantations, 
luthorising creation of Supreme Court and Legislative 
il for New South Wales. 

eparation of Van Diemen's Land (Tasmania) from New 
Wales. 

aent of salaried President of Committee for Trade and 
n Plantations. 

r of Swan River Settlement (Western Australia), 
ion's Land Regulations (enforcing uniform system of sale 
wn lands). 

5 of Port Phillip (Victoria) by the Port Phillip Association, 
tion of Sir Richard Bourke, claiming Port Phillip as part 
V South Wales. 

rival of Captain Lonsdale as Resident Magistrate at Port 
>. 

rival of first governor of South Australia, 
oonding of Melbourne and Williamstown. 
Sessions proclaimed at Melbourne. 
I of Qeelong. 

)f Mr. Latrobe as Superintendent of Port Phillip, 
.tion of Court of Requests at Melbourne, 
.tion of Port Phillip as a Squatting District 
I of Portland. 

Council declaring Melbourne a " Free Port '* and " Free 
ousing Port." 

igulations dividing New South Wales into three districts, 
jecting land to be sold in Port Phillip at non-competitive 
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Sub-division of Port Phillip (wiuatting) district into " Westemport" 
and « Portland Bay." 

1841. Founding; of the Melbourne Market 
ApiK>intincnt of first District Judge of Port Phillip. 

1842. Establishment of Registry of Deeds at Port Phillip. 
Incoqioration of the town of Melbourne. 

Introduction of Representative Qovemment into Australia (Constitu- 
tion of 1842). 
The Crown Land Sales Act (introducing universal sale by auction). 

1843. Protest of the Legislative Council against the Crown Land Sale^ 

Act. 
SulMlivision c>f Port Phillip into four squatting districts ("Gipp^- 
land " and " Murray " new). 

1844. Imix>rtAnt S<puitting Regulations. 

1846. Addition of fifth scpiatting district (*< Wiinmera "). 

The JjGgislative Council refuse to renew the Stpiatting Actn. 
Pniclaination of the aliortive colon v of " North Auf«tmlia.'' 

1847. Tlie Crown Lands Leases Act and the Orders in (>>uncil. 
SulMlivision of the Sec of Australia. 

1848. Prrx^Ianiation of thirt«H;n new counties in Port Phillip (IG in nil). 
1840. Revocation of "North Australia." 

1850. Kesolutionn of Grievances by the Legislative Council. 

Passing of the Sejiaration Act. 
1801. Foniial separation of Victoria from New South Wal(*s. 

Discovery of gold in Victoria. 

Transfer of the Customs officials to the colonial staff. 

1852. Creation <»f the Supreme Court of Victoria. 

1853. Kstablishment of Rrjad Districts and Central Road Boanl. 
Increase in numl)eni of Legislative Council. 
Ap])4)intment of Constituticmal Conmiittee. 
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EstAblishmcnt of syntem (»f url>an municipalities. 

1855. Rep<»rt of the (Victorian) Royal Commission on the Land System. 
Increase in numU'rH of lA'ginlative Council. 

Passing of the Act for the Uovernmcnt of Victoriii. 
Change to li^^sptmsible Govemiiicnt 
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IntriKluction of Iwillot for Parliameiitarv elections. 

1857. IntHMluction of manhood sutfrage for the Assembly and abolition of 

proiH*rty qualification of members. 
Establishment of Board of Land and Works. 
Committw on the subject of Federal Union. 

1858. Increase in numlvrs of Legislative AsstMiibly to 78. 

1859. Duration of Lt^gislative Assembly reihu-eil to three year:*. 
Si'i^iration of l^ueen.-sland from New South Wale*. 

18G0. Imp«irtant Land Act. 

1862. Importint Land Act. 
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CHAPTER II 

THE LOCAL^ GOVERNMENT OF THE COLONIES (AND PARTICULARLY 
OF NEW SOUTH WALES) PRIOR TO THE YEAR 1835 

As has been before said, such local constitutions as the earlier 
English-speaking colonies possessed were usually acquired by 
direct charter or proclamation of the Crown. Tlie first im- 
portant deviation from this rule was in the case of the colony 
of Quebec, which by statute of 1774^ received an improved 
form of local government. The precedent was followed, in 
the year 1791, by Mr. Pitt's famous Canada Act,* which 
united the two provinces of Quebec and Ontario. It has been 
declared by high authority* that the reason for the introduc- 
tion of Parliamentary action into the government of Canada 
was the desire to concede to the Eoman Catholic colonists 
certain rights inconsistent with the severe Conformity statutes 
then existing, and with which the Crown had no jwwer to 
dispense.* But the application of the principle about the same 
time to the government of India, and, soon after, to Australian 
affairs, makes it more probable that the change was really 
due to the growing extension of Pari iamen tar}' influence over 
all departments of state. 

* The word ** local" ia used throughout this chapter to distinguish luattcn 
conducted in the colony from those conducted by the Home goveniment. 

« 14 Geo. III. c. 83. 

' 31 Geo. III. c. 31. (These two statutes should be carefully studied, for thev 
contain the modem policy of the English government with regard to colonial 
constitutions. ) 

* See Hrfiort of the Committee of Her Majettyi Privy Council for Trade and 
Plantations (4th April 1849), in Vidorian Votes and Proctetiings, 1849. pp. 702-712. 

' This is a curious instance, if it be true, of deference to the teachings of his- 
tory. James II. lost his crown by his exercise of the dispensing power. George 
III. would hare been only too rndy to enforce the existing legislation against 
the Catholics, if his ministers would hare allowed him. 
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oay, tlie practice of the preseut century has 
vg to conquered acquisitions aa much as poa- 
B forms of govemmeut, to confer local con- 
Of Parliament upon possessions acquired by 
course of prooieding has been fairly uuifonn. 
Ben a purely despotic government, when tlie 
lied as a military position by a Governor and 
(dais appointed by the Home government, 
en a constitution, with a Legislative Council, 
^ the Governor and partly elective. Of this 
b officials Lave always formed part, but the 
%. unassailable by the legislature, and reapon- 

ilonial Office ; possessions in these two stages 
lically as " Crown Colonies." In the third 
generally been two Houses of Legislature, 
le elective and one nominee, and the execu- 
of officials chosen for their Parliamentary 
to dismissal, like ministers in EnylauJ, in 
t adverse vote of the legislature. This is the 
|e Government." 

h 1823 the colony of New South Wales had 
OT military stage of government. The com- 
fotinder. Governor Phillip, practically vests 
In his hands. There is no word of a local 
f Governor has merely to take the oath to 
lelating to Trade and Plantations.^ The civil 
%a& estabUshed' under the 24 Geo. III. c. 56,3 
3nt Orders in Council,* make no provision for 
ent in the administration of justice.* Perhaps 
mt check on the despotic power of the early 
le establishment, by Letters-Patent of 5th May 
■Admiralty Court, though, as the Governor was 
misaion in Burton, Miitory of Nem South IKatei, i. ]i. 474. 
strnctioDa (23d April 1787) are mainly sconoinjc in chaiacter. 
at of 2d April 1787 (BarlDti, i. p. 531). 
ng tracapartation. 
ir 1786 (fixing wistern coast of N. 3. W. as phca for riicep- 

', the presenco of assessors appointed by tlio Governor Tiiay 

iglit 

, L p. 537. It appears by a recital in the commission of Sir 

mmisssry of the court (Cntlnghan, AOj and Ordiiianfa, ii. 

ud been earlier Letters of the 12tii April 1787. 
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only to prevail until the English govern- 
aware of the names of suitable local 
mance of this pledge the Council waa re- 
itof the l7th July ISSoj^which appointed 
Lembers, including amongat them the names 
iduals. 

a very important step had been taken. 
of the Act of 1823' had empowere<l the 
I and erect the island of Van Diaiien's Land * 
3y been part of the colony of New South 
^ands. Territories, or Places thereto adjacent, 
olony, independent of New South Wales," 
i avail itself to the full of the powers of tlie 
(Van Diemen's Land a Lieutenant-Govemor- 
'cmor of New South "Wales, whose somewhat 
P with the new Lieutenant-Governor of Van 
) defined at length in Lord Eathurst's letter 
iabane of the 28th August 1823.' The 
Btep was twofold, for not only did it give 
separate existence to the present colony of 
practically deprived the settlers in Vau 
the constitutional advantages granted by 
J6 to the inhabitants of New South Wales, 
irealth and development of the Australian 
Act of 1823 is marked by the fact that in 
\ Home government ceased to provide funds 
in of the civil governments of Austraha," 
be support of the local treasuries ; and in the 
\ Geo. IV, c. 96, originally framed as a tem- 
K prolonged by a continuing Act, was super- 

ki Froatdinga (N. 3. W.). vol. i. p. 1. 
Jio. ' i Ce# IV. c. 9a. 

nd already been conatitittei! s lieutenant -govern orsliip bj 
tJumaiy 17B0 (Bartm, i. p. 526). Tbo Inatruotiona of 
5f were from GoTsmor Phillip (ibid. ji. 527). 
iKlig> (^- 8' "WOi 'o!' i- P- 12. There had practically beon 
mment buforo this date in Van Diemen's Land (cf. HiMH 
B20 onwHrds). A distinct Supreme Court was constituted 
id by Letters- Patent iu 1823 (of. 9 Geo. IV. c. 83, S 2). 
1 SeptemWr 1834, from the Seerctaiy of the Treasury to Sir 
B of Commons Sesaionol Papers, 1840, vii. 
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F JUSTICE IN NEW SOUTH WALES 15 

over by " Commissioners " appointed by the 
Btion in cases of debt and damage up to Ibe 
t^ Another most important section enacts 
nd Statutes in force witliin the Bealm of 
tne of the passing of this Act (not being 
th, or with any Cliarter or Letters-Patent or 
irhich may be issued in pursuance hereof) 
the AdministratioQ of Justice in the courts 
Ees and Vt%n Diemrn's Land respectively, so 
ID be applied within the said Colonies," but 
5t as to. this applicability the colonial legis- 
id to declare whether or not they do apply, 
f modification or limitation of them within 
section, which is still in force, leaves the 

riial coui'ts and legislatures, with regard to 
existing before 25th July 1828,' extremely 
se it is obvious that the colonial courts are 
ay of such laws which are clearly unrepealed, 
bhat the colonial courts would be obliged to 
b directed to show that an express or implied 
1 by a colonial legislature was ultra vires. 
I that no authoritative decision on the point 
id by any court save the ultimate Court of 
il Committee of the Privy Council And it 
(tth section of the Act of 1828 only intended 
^ powers in cases of genuine doubt, whilst 
j words both of that statute* and the previous 
I4istinctly limit the legislative power of the 
(meil to laws and ordinances not rcpwjiiant to 
Nevertheless, the power oE the colonial 
the English law for the colony appears to 
by Lord Chelmsford in the case of Rolfe 
1.," decided in the year 1865, though the 

). ' § 24. 

it tbla section spcnka expressly rroni the passing of tlie 
generally speaking, date from the 1st Marcli 1S29 

' 4 Goo. IV. c. 98, i 24. 
The colonial Act iji qnestiun was the 5 Vic No, 17 
n of the aame subject in Webb, Itnperial Liiiu and 
■ an elaburftte early judgment on the aatne point in the 
y (KotM and Procudiiigs, N. 3. W., 1333, ji. 175). 
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W LEGISLATIVE COUNCIL 17 

tiie legislative powers conferred on the 
re alluded to. It is " to make Laws and 
Itce, Welfare, and good Government of the 
rely,' Buch Laws and Ordinances not being 

or to any Charter, or Letters -Pa tent, or 
sh may be issued in pursuance hereof, or 
The power of imposing new taxation 

to taxes required for local purposes," but 
ted in the governor by previous statutes,* 

itoQK and excise duties, is made exetcis- 
th the advice of the Council." 
cluef constitutional powers of the local 
louth Wales at the time of the founding 

will be seen that, wliile they mark a 
^e old constitution of 1823, inasmuch as 
bnger overrule the majority of the Council 
jn'they still fall far short of a true system 
<rnment. The members of the Legislative 
ir seats at the pleasure of the Crown, and 
lately no control over the executive, which 
\ to the Home authorities. Such criticism 
ppears upon the minutes of the Legislative 
ited to protests regarding the expenditure of 
in which matter the Legislative Council has 

it even here the expenditure is finally sub- 

le Commissioners of the English Treasury.^ 

.^of the executive from the constitutional 

pent, and the fact that the records of the 

ifexecutive have not been published, render 

to give any account of its methods. But 

ifhcial dociuuents that at tliis period there 

'ales an official staff consisting of a Chief- 

i, a Colonial Secretary, an Attorney-General, 

an Auditor-General, a Principal Surgeon, 



d ttiat the 4 Goo. IV. c. 99 vas a constitutional stutute 
md. ' S 21. » S 25. 

; 1 4 2 Geo. IV. c 8 ; nnd 3 Geg. IV. c. Bfi. Tlje Utter 
jovernar to levy cnstoms duties of 10s. a gallon 011 
on on foreign spints, Js. a pound oti tobacco, nnd 1& 

n-Britiflh manuf&ctuies imported direct from UritiBli 
BV. c. 83, S 27. ' Jbi.l. ' Ibid. 
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E COLONIAL OFFICIALS 

The Colonial Secretary and the Attoraey- 
old titles.' The exact position of these 
he present day is a matter of some difiiculty, 
be considered. But there can be no doubt 
' which we are speaking, they were simply 
agents of the Crown, holding their posts on 
le permanent officials in Downing Street or 
Jorae of them sat in the Legislative Council, 
B expressed the Government policy; but 
te entirely unfettered by tlie views of the 

ne progress bad been made in the develope- 
of government contemplated by the Act of 
1 1835. There was a system of "common" 
I for civil cases, and the principle of trial 
ghtly applied to criminal matters.' Courts 
Sessions and Courts of Bequests had been 
b courts and Courts of petty sessions had 
d the fees chargeable in them regidated 
lostoms had been placed on a regular and 
But especially important in the early 
Blip was the Act passed in the year 1833 
Crown Lands of this Colony from Encroacb- 
iTrespass." * This Act, with its amendment 
td the appointment of " Commissioners of 
i Colony of New South Wales," who should 
jail necessary steps to protect tlie Crown 
t and especially from trespass which might 
!to ground a claim of title by occupation, 
invested with considerable authority, and 
on all justices of the peace and constables 
lerformance of their duty. 

^r-Qeoeml has been reconstituted aa a u on -political 

beat waya of realising tlie extent of tlie executive 
to glance through the estinmtes i>riuted in the Votes 

. Councils. 

iDd 4 Wai. IV. No. 12 (N. S. W.) 

3{N. 8. W.} 

bd 5 Will, IV. No. 22 (N. S. W.) 

. S. W.) ' 11 Cto. IV. No. 8 (N. S. W.) 

S. 8. W.) » 6 Will. IV. No. 12 {N. S. W.) 
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CHAPTEE III 



: FOUNDING OF PORT PHILLIP 



constitutional law, the history of Victoria 

tlement of the Port Phillip Association in the 

'e had been earlier attempts at colonisation, 

ed to any general results. The best known 

ttlement under Captain Collins at Sullivan's 

idoned almost immediately, the settlement at 

1824, which only lasted till 1827, and the 

Hentys at Portland Bay in 1834, ultimately 

unes of the Port Phillip colony. 

illip Association was simply the commercial 

men living at Launceston, a port on the 

Van Diemen's Land, the nearest, or almost 

i to Port Phillip Bay. At the time when 

landed at Port Phillip, and obtained by 

{ds of feoffment the grant of about 150,000 

n the aboriginals, there appears to have been 

ment between the members of the Association ; ^ 

Mr. Batman's return from his expedition, a 

of partnership was entered into by the fifteen 

deed not only makes no attempt to provide 

)vemment for the new territory, but it care- 

► far as it can, even the notion of an ordinary 

erefore, as the schemes of the Association 

; is not worth while to analyse the contents of 

tnership. It has had no influence upon the 

ent in Victoria. 

Bonwick, Port Phillip Settlement^ p. 357. 
' Copy in Bonwick, p. 365. 



24 THE FOUNDING OF PORT PHILUP part i 

For a very important though very easily settled question 
of constitutional law presented itself at the outset What was 
the legal position of the so-called grantees of land at Geelong 
and Dutifjalla ? 

Their own first view obviously was that they were entitled 
by virtue of the grant from the savages. This is put beyond 
question by their letter to the Secretary of State for War and the 
Colonies dated the 27th June 1835,^ in which they say : " We 
might therefore have contented ourselves with this treaty with 
the aboriginal tribes, and quietly have taken possession of the 
land without any official notice, either to the British or Colonial 
governments." • And they emphasise the view that the real 
sovereignty in the soil is vested in the aboriginals, by pointing 
out that they have agreed to pay a perpetual tribute to them, 
which will be lost if the government do not advise the Crown 
to " relinquish any legal or constructive right to the land in 
question." 

It is possible that the writers of this letter did not quite 
consider the legitimate consequences of their argument In 
all probability they did not mean seriously to deny the authority 
of the English Crown in the new territory, nor to dispense with 
British protection against the fleets of France and other powers, 
which might easily have snapped uj) such a tempting prize as 
the settlement at Port Phillip. Yet this is the logical inference 
from their letter. If the sovereignty in the soil were vested 
in the aboriginals, it could not be vested in the Crown ; the 
territorj' of Port Phillip would be alien soil, and Great Britain 
would have no right to take the smallest part in its concerns, 
nor to interfere, except on grounds of exiK^diency, to save it 
from appropriation by any foreign ix)wer. And John Batman 
and his friends would be legal subjects of Jagajaga, Moowhip, 
aud Mommarmalar,^ the aboriginal chiefs. 

' To l>e found in Bonwick, p. 160. Tlio letter, as printed in Bonwick, does not 
bear any afldrcss. It is proltable that the writers thought they were adilrcMing 
Loni Altenleen, who held office till May 1835, on the 12th of which month Mr. 
Charles (iraut (created Lonl Glenelg) was a])fiointed. The news of this chan{^ 
cannot have reacheil Van Diemen's Land by the 27th June. 

' Tlie allegc<l deed of feoffment is to be seen in the Public Library at 
Melbourne, and is interesting from an antiquarian |ioint of \new. The names of 
the chiefs must have been purely conjectural The altoriginals of 1835 were not 
acciutomed to the use of the pen, and did not sign their names. Doubtless they 
thought it a good joke to make little black marks on a sheepskin. 
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CONSTITUTIONAL QUESTION is 

Lpposition, the land, according to tlie well- 
lal principle, was vested in Uie Crown. 
fry of Port Phillip were truly a No-man's- 
fl occupied by British subjects, or whetlier 
litish soil, within tfie jurisdiction of New 
ly other jurisdiction, the legal result to the 
toe. They could have no title except that 
pose to give them. Wiiat arrangement the 
It would make for the organisation of the 
,for it alone, influenced, doubtless, by the 
9)e case, to decide. It miglit treat Port 
STew South Wales, of South Australia, or of 
i, or it might give it a separate government, 
lew colony. The fact (even if it had been 
ihe commissions of the Australian governors 
Uritory was, as between the British govern- 

:ts, immaterial ; for these were mere in- 
^Is, and could be altered at any time. 
Ichard Bourke, then Governor of New South 
ijiresaly forbidden by the same authority to 
i the new region," was also immaterial, aud 
& For the English law recogn&es no title 
in its subjects. There is not any No-man's- 
linions ; all is vested iu the CrowiL And 
ict colonises land which is outside British 
an agent of the Crown, who may be 
Jts without authority, but whose territorial 
to his principal 

fcally the view adopted by the authorities 
and Australia. To the latter naturally 
6p, which was taken by Sir Eichard Bourke 
L August 1835, he issued a proclamation 
ip as part of the territory comprised within 
i warning the settlers that all persons found 



t the limits of the conimiiuiioii ol Governor Ma<>]Uario 
a AiMtralian papers (Pub. Lib, 443, S, 15, p. Zli), 
I^h thereiii recited. I dou1)t if a oopj of Governor 
be wen in Victoria, but I have Been tha original at 
twything on the mainland up to the present boundary 

Bonrkein rotaandPro(eedingat;j!i. S. W,), 1837, p. 588. 
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CHAPTER IV 



OEGASISATIOS OF PORT PHILLIP 



iber 1836, Governor Eourke, having received 

pt for the purpose a report upon the state of 
the new territory of Port Philiip open for 

ppointed Captain William Lonsdale, of the 
Eegiment, to be police magistrate of the 

he official report ^ we learn that in June 
tent consisted of 177 persons, some living in 
larbrass (the Melbourne of 1836), wliich com- 
(sildings ("three weather -boarded, two slab, 
kta "), and others scattered round in various 
18 many as 30 miles from the main settlement 
ttritory claimed by the settlement was about 
li but no one had been known to penetrate 
les into the interior. The movable possessions 
Misted of about 26,000 sheep, 57 horses, and 
ffd cattle. Sixty acres of land had been under 
K previous season, and the vrheat grown upon 
he of excellent quality ; but the great object of 
■sture, not agriculture. Eleven small vessels, 
■ of 1500 tons, were employed in the trade 
mien's Land and Port Phillip, principally to 
ihe former colony. 

I community which Governor Bourke had to 
; IB worth noting, both as a contribution to the 
science, and as a characteristic of the Anglo- 
the earliest attempt at organisation came from 

W.), 14tli Sept. 1838 (Pari. Lib.) Also in Sydney 
' Copy in Bonnick, p. 419. 
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tiences of education and commerce, witli 
political and social conditions. But 
'produce one great practical result In 
ffi land had long been in private hands, 
a Crown ownership of the soil only came 
ions, when, for example, no other claimant 
Q estate, or when a landowner was con- 
d his acres escheated to the Crown in 
But when the vast vacant lauds of the 
disposed of, the theory woke to new life, 
that gave to William Penn and Lord 
in New England. It was this tlieory 
kto play when free settlers first began to 
i^inning of the present century, to Australia. 
eems to have been no regular system of 
own lands in Australia.* All grants were 
p colonial Governors, in pursuance of the 
a their commissions ; but immigrants fre- 
pt England with " land orders " entitling 
igratita, and the Governors used their own 
frd to local claimants. In this way about 
jid were disposed of in New South Wales 
^ 1823.^ Conditions as to payment of 
S to the Crown and other returns were 
in the grants, and improvements upon the 
e generally considered grounds for increased 
irers.' Notwithstanding these lavish ahena- 

n ItistruciiouB {Nos. 9 and 12) attempted to (rame & 
fete and freemen respectively. la the case of the foriDer 
'trery 30 acres, and of the latter of one ahilling for every 
le at the exjiimtion of ten years from the grant. But 
to in the next notJ;, it U obvioua that this scale naa 
»u in vol. of Australian Papers, Pub. Lib. 143, 9, 14, 

laey (House of Commons Reports of Committees, 1830, 
e, as in all such cases, a cnstomaiy nile tended to estab- 
aen's Land the undeiataudlng was that a man cotild get 
nd for every pound which he could persuade the Govprn- 
vidence of Mr. William Bryan, ibid. p. "15). Particulars 
1812 and 1621 can be seen in a volume of Australian 
13, S, 14, p. 94). 

t Bryan (House of Commons Reports, 1836, vol. 
^ 
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vation of the land a capital equal to at least 
grants ^ of from 320 to 2560 acres might be 
ediate payment But at the expiration of 
e date of the grant, a quit-rent at the rate of 
}he estimated ^ value would commence to be 
ty, unless redeemed within twenty-five years 
wenty times its annual amount On such 
Qtee would be entitled to credit at one-fifth 
lentioned for maintenance of convict labour. 
\ first seven years the grantee failed to prove 
f the surveyor-general that he had expended 
moimt of capital (which proof was also to be 
nt to a second grant), his lands were to be 
wn. 

ufluences at work were too strong. The 
at once proceeded to violate its own policy 
;reat commercial companies, and endowing 
racts of land on special conditions. The 
tural Company was established by statute 
nd soon after received a large grant of lands 
)d of Sydney, it is said * witiiout payment of 
'an Diemen's Land Company was created 
39, and on the 10th November 1825* 
r, in pursuance whereof various Orders in 
cted to the lieutenant-Govemors of Van 
ween the years 1825 and 1837, instructing 
e company to possession " of large tracts of 
in terms, and this possession was transformed 
lership in fee-simple under the powers of a 

le not only economically doubtful, but they 
political danger. The history of the East 
Jit very well have been repeated in the annals 
companies. Had the stream of immigration 

in tliis oofnnectum is geno^y used in the documents 
; these special transactions, but of course it must be 
ifa porchase would also be effected by a "grant" 
istimated at the time of the grant. 
4 iL p. 262). An abstzmct of this charter may be seen 
^KTs (reports), 1836, toL v. p. 764. 

Jk 11 Tic c 57. » 10 4 11 Vic c. 67. 
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PRINCIPAL ABBREVIATIONS 



G. G. = " Government Gazette.*' 

L. A. = " Legislative Afwenibly." 

L. C. = " Legislative Council." 

N. S. W. = " New South Wales." 

P. P. = « Port Phillip." 

V. = " Victoria," or " Victorian." 

V. and P. = " Votes and Proceedings" (ie. the 

official minutes). 

[N.B. In the legislation of New South Wales and Victoria, each 
enactment is deemed a separate statute, not, as in English legislation, a 
chapter of tlie statute of the session. A Colonial Act cannot, therefore, 
fall in two regnal years. It is thus, in most cases, easy to diitinguiah 
at once between the quotation of an English and that of a Colonial Act. 
The former would run thus {e.g.) 

18 & 19 Vice. 66, 
the latter thus 

19 Vic No. 6. 

From tho first session of the Parliament of Victoria (1866-7) the Acta 
are numbered consecutively, instead of being started afresh each year, and 
are often quoted by the numl)er only. In these pages, however, the 
regnal year is generally prefixed, as a ready guide to the date of the 
enactment] 



CHAPTER I 

INMENT OF THE COLONIES PKIOR TO 1835 

'' of govemment in England was that every 
islative, executive, and judicial — was per- 
the name of the Crown. The theory still 
has received in the course of centuries a 
Edition — that the Crown must itself act, in 
, through its appropriate agents, who, as a 
ve practically suggested the act in question, 
le origin of a department of state, the old 
safest guide. If we go back far enough, we 
lat the root of the matter is to be found in 
ver of the Crown. As time goes on, and 
the Crown entrusts the matter to a special 
ilways in theory the servants of the Crown^ 
werfully influenced by the Crown's personal 
ly acquiring an independent position. Still 
advisers passes by degrees under the control 
)ugh nominally remaining in the service of 
)h is the general course of the history of 
mt, and it is especially the course of the 
. colonial govemment. 

Dreign possessions of the English Crown were 
ense. They consisted of certain fiefs of the 
Empire, which, by dynastic arrangements, or 
me vested in English kings. Their inhabit- 
rs to the English, and, with rare exceptions, 
>alais, they never formed part of the ordinary 
: government Long after the Parliament of 
5ome an important factor in home affairs it 

B 
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2 GOVERNMENT PRIOR TO 1835 inthod. 

abstained from any share in the government of foreign depend- 
encies. It regarded them with dislike as sources of war and 
expense. They were left entirely, as a royal appanage, to the 
personal government of the Crown, through its personally chosen 
agents. 

Even when the founding of true colonies began. Parliament 
claimed no share in their management. Virginia, the oldest 
of the American group, was organised by letters-patent from 
the Ci-own. Maryland and Pennsylvania were actually granted 
in fee to private individuals. Crown-charters, not Acts of 
Parliament, were the bases of such powers of self-government 
as the old English-speaking colonies possessed.* The depend- 
encies acquired by conquest were managed as Crown estates. 

The first body to acquire a constitutional position with 
regard to foreign possessions was the Privy Council In the 
time of the Commonwealth, a period which is in truth the 
seedplot of modern politics, we find the Protector, whose 
generals had been figliting tlie Spaniard for the empire of the 
Southern Seas, appointing a committee '' to take into considera- 
tion the Trade ami Namgation of this Commonwealth." * We 
are not told of what body this was a committee, but as no 
I'arliament was in existence at the time of its appointment 
(2d November 1655), and as the letter of summons says that 
the appointment is made by His Highness with the advice of 
liis Coiuicil, there can be little doubt that it was regarded as a 
committee of the latter body, and as a matter of fact we learn 
from another source ^ that its officials were paid by the Council 

The inclusion of the subject of Navigation in its commis- 
sion would undoubtedly have given the committee power to 
deal with the English dependencies abroad. But unfortunately 
tlie statesmen of the Commonwealtli were too busy to develope 
the idea ; and, though additions to its membership were occa- 
sionally made,* we learn from anonymous but fairly reliable 

* Cf. a list of the settlements which receired chArtera from the Crown Wtween 
1574 and ICOO in Calendar of Statt Papcrt (colonial), p. viii. The whole of the 
preface to i\m volume is well worth reading by those interested in the history of 
the Englidh colonics. 

« Whitolwk, MemanaU (edition 1782), p. WO. 

» /Viry &•*!/ Bool; 1S56, p. 56 (iioot«d in Thomas's XoUt of MaimaUfor tJU 
Hidory of Pttltic Dejnrtmmts, p. 77). 

« Rg. Whitelock, p. 634 (Febniary 1655-56). 
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imittee aoon became " merely nominal." ' 
■.however, entirely drop out of sight, for, 
|e Restoration, Charles II. created by patent 
y concerned with the admiaist ration of 
first, known as the Council of Trade, con- 
ited 7th November 16C0,* was chained by 
ostructions to consider the general state of 
ons, and in all matters wherein these were 
idvice " from the Council appointed to sit 
Biticular inspection, regulation, and care of 
Sions." * This was the second body, the 
Hanlations, constituted by patent dated 1st 
td ita Articles of Instruction show clearly 
Dcestor of the Colonial Ottice of the present 
are to establish a regular correspondence 
I of the various dependencies, to require 
count of their affairg and the constitution 
vemment, to hear and report to the king 
I, to investigate the subject of emigration, 
and unprofitable persons may be trans- 
lel advantage of the Public and commodity 
litations," and, in a word, " to advise, order, 
)f all matters relating to the good govern- 
breign Plantations." ' 

B were consolidated by royal patent of the 
J2' into The Council of Trade and Planta- 
jresident and vice-president, but the united 
olished by a revoking patent of the 21st 
Tiiere can be little doubt that, while they 
3s were looked upon as committees of the 
f their Articles, the members of the Council 
bns are directed, when they deem further 
address themselves to the king or Privy 
directions;^ and, in the patent revoking 
te joint council are ordered to deliver up 
>Ierk of the Privy Council.* 
ide and Plantations was revived by King 

Ibid. ' Ibid. 
rticlos quoted Id Tliomaa, ji. 3-i. 
'p. 78. ' Ibid. p. 7S. 

ItirtJcleXI.) ° lb!il. 



42 THE LAND SYSTEM OF PORT PHILLIP part i 

the control of special surveys, which materially circumscribed 
the choice of the applicants.^ It was, of course, a strong step 
to take, for Mr. Dendy had been offered £15,000 for his 
certificate on the day of his landing, and the effect of the new 
Begulations would doubtless be to depreciate seriously the 
commercial value of his claim. But the case was so forcible 
that the Home government promptly endorsed the action of 
Sir George Gipps,^ and put a stop to further " special surveys," 
directing a return to the old system of auction at Port Phillip, 
with certain small exceptions. By a government notice 
issued on the 10th February 1842,* founded on the letter of 
Lord John Bussell and the additional instructions under the 
sign-manual, the old system of selling lands by auction was 
restored for Port Phillip in all cases, except the one case of 
country lands remaining unsold at an auction, which were then 
to be open for selection at the upset price. 

The importance of these various Begulations, and the 
transactions to which they gave rise, can hardly be overrated 
in considering the history of Victoria. They introduced into 
the administration of the mother-colony three great changes, 
of which two were destined to be permanent, while the third, 
though soon afterwards reversed, was not without great effect 
In the first place they established the rule, which so long 
prevailed with regard to the Land fund of the colony, that one 
half of it should be devoted to Public Works, and one half to 
immigration. In the second, they introduced or at least gave 
official sanction to the idea of the separate existence of Victoria 
and Queensland. And in the third place, they effected for 
the time a complete change in the method of the sale of 
Crown lands in Port Phillip. The last effect proved, however, 
as we have seen, to be only temporary. 

But the policy of the Begulations was utterly distasteful to 
many influential people in New South Wales. They disliked 
the idea of separation altogether, they especially disliked the 

^ Regulations of 4th March 1841 in Chv, OasdU (N. S.W.), 12th March 1841. 
The special sarvey system was abolished on the 28th Augnst 1841, in fmnoanc^ 
of directions from the Home government {VoteM and ProeeedimgB, 1S47 (1), 
p. 788). 

* Letter of Lord John Rnssell, 27th Angust 1841 (Voles and Pncttdim^ 
(N. a W.), 1842, p. 48). Additional Instructions of 2l8t August 1841 (tW. pi 41 ). 

» Gov. QaseUe (N. a W.), 11th February 1842. 
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Privy Council is a body wbich, iu theor}-, 
% of Parliament, and its ctminiittees are not, 
parliamentary control. To understand how 
I the control of the colonial government, we 
(moment the history of the office of Secre- 
^ Colonies. 

» times there had lieen in England officials 
j Secretaries." As their name implies, they 
led to the person of the monarch, to conduct 
land act as his messengers. For centuries 

twere purely casual, they liad no definite 
and their numbers varied with the actual 
day. But with the reign of Henry VIIT. 
e a distinct standing. Their official rank 
latute of Precedence of 1540.^ From that 
r 170S the regular number of Secretaries 
Bpectively as the " First " and " Second," or 
d " Southern," and this tradition was rarely 
le warrant of Henry VIII. {said to be of 
))? wliich appointed Thomas Wriothesly and 
'have the name and office of the Einges 
; Secretaryes," ordained that they should 
f whenever he was present in the " Hiegh 
ent, and that at other times they should ait 
C8 in the " Hieghe " House and the " Lowe " 
I when special business should be treated in 
ight both be present.* Tiie warrant also 
Bates the presence of the secretaries, though 
mdition, in all meetings of the Council,'' and 
^om it this most important fact, that in the 
@ie king's secretaries did actually constitute 
'). Council and the Parliament, the respective 
JDgative and popular power. 
Bd further recognition by the practice, which 
(f creating it by patent, instead of by mere 

ft ' TLomas, p. 27. 

Mun, vol. i. ji. 623 11, 

[ they had no votes unlass tliey bappened to Lb perra (31 

18I Hen. VIII. c. 10, § 10, expressly gave tliem stats. 
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At first the amount of capital which they invested in per- 
manent improvements was comparatively smalL Most of their 
capital was of a floating character, which could easily be moved 
from one place to another. 

The Land Eegulations of the 1st August 1831/ before 
alluded to, contained provisions for the leasing of lands within 
the prescribed limits of settlement, in blocks of one square mile 
each. These leases, when applied for, were to be put up for 
sale by auction, at an upset rent of 20s. a block, and the 
highest rent bid was to secure the block. Such a lease did 
not secure the lessee, even for a year, for he could be ejected 
at a month's notice in favour of an applicant who wished to 
buy the fee-simple.* And, at most, his interest was only for 
a year, the lease being again put up to auction at the expiry 
of that time. 

But these provisions proved wholly inadequate to regulate 
the occupation of Crown lands beyond the limits of location.' 
The vast requirements of the great stock breeders of the colony 
were satisfied by excursions into what was then really the 
primeval wilderness, where they appropriated, in symbolic 
fasliion, large tracts or " runs," whose boundaries were often 
very ill-defined, but which in most cases far exceeded the 
lease limits of one square mile.^ Here they lived, a scanty and 
scattereil population,* practically beyond Government control, 
and alnu>st Wyond the influence of civilisation* The extent 
to which this practice prevailed may be seen by a glance at a 
map drawn up under the directions of Sir George Gipps in the 
yiMir 1843/ Fn>m this it appears that these settlers bad 
i\>voriHl lui enormous tract of territory beyond the boundaries 
of jiotlliMuont or U>oation," which tract, beginning at Hervey 

» }\4^ ^mi /Vixyw^iiij^ IS47 (I), 636. * Cf. form oflMse in ML f^ 6M. 

* It \\M *Ahl that in IVrt ThiUip District they also (ailed to secure obanraoce 
^Uh(u thi» limits v«^f^ RejxMrt of Commission of 1855, F. and P. (Victoria). 
tHM »V\ ii, jv in>6V 

* lVv»|>atoh *xf Sir O.^kmt^ Gipps (H. of L. Sess. Papers, 1845, roL vi, part 

» t^v«« than U\iHV in a liistrict measuring 1100 miles across (ibid), 

* At thu tim«« th«\v t^Tiv (vnotically the same thing. The scattered hnts of 
tht« ««)UAtt«M^ an«) thoir n^i<^r» i>«nnot be called "settlements.** Ct Ooronmcnt 
\\^^\^^^ s^( Ulh lVt%^lH«r U^n!» aiui IVvlamation of SOth July 1830 in 
JM,*««.t.-^, t:^V |v Ut. 
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Birept round Stanley county (tlien the site 
f about Brisbane), round the old nineteen 
Bdle District, and, in fact, included everything 
K Darling river except the new county of 
Bd Bay) and the three counties of Port 
Etrant, and Kormanby. 

Be unauthorised settlenaenta, and to provide 
government for these outlying districts, the 
I New South Wales had, in the year 1833, 
ing of the "Act for protecting the Crown Lands 
om Encroachment, Intrusion, and Trespass," ' 
i to, which was followed up by an Act of the 
Jng it penal to occupy any Crown lauda in 
is beyond the limits of location,' except imder 
lent license. 

pence points to the fact that by this time 
IrealiBed the impossibility of putting a stop 
feocesa of squatting, and had determined to 
Kregulatiug it. "Whilst it still asserted the 
»the Crown, as of any other landowner, to 
08 as trespassers, it practically conceded to 
p a small fee, permission to make a limited 
m land. The whole matter was regulated 
ttportant statute 2 Vic. No. 27 (N. S. W.), 
scheme projected for the regulation of the 
its. By this Act the penalty for unlicensed 
rown lands beyond the limits was placed on 
ne footing as for a similar trespass within the 
e powers of the Commissioners of Crown Lands 
and a system of adjudication upon disputed 
Then came a veiy important clause requiring 
■eport fiill particulars of tlie breed and owner- 
3k maintained by them, and another, still more 
iing that the Crown land beyond the limits of 
be divided into districts, each under the control 
ler (who was also a justice of the peace) with 
, and mounted " Border Police," The Commis- 
. 10 (N. S. W.) " 7 Will. IV. No. 4 {N. S. W.) 

' location " at ttila time coincideil with the extrema bound- 
ned DOUQtiea. This seems to have been the boU funation 
antiu, Cr. Sess. Papers [H. ofL.], 1B41, vol. v. p. 4. 



8 GOVERNMENT PRIOR TO 1835 introd. 

Secrctury for the Colonies has invariably been a member of 
rarliament, and nearly always in the Cabinet. Tliis practice 
it is which has enabled Parliament, by means of questions 
asked of the Colonial Secretary or Under-Secretary,* to take part 
in the actual administration of the colonies. The right of 
Parliament to Io<::islate for the colonies was formally claimed in 
17G(),'' and has often been exercised. 

We have now traced the growth of the two principles 
which, at the founding of Port Phillip, determined the form of 
the constitutional relations of the English government with the 
colonies. AVo may close the chapter with a quotation, which 
illuHlrates the working at that time of the two principles, the 
principle that the colonies are governed by the Crown, and the 
principle that that government must be conducted in accordance 
with the views of Parliament. The extract relates specially to 
colonial legislation, but it may serve as an illustration for 
general colonial business. 

" All Actri ])AHSiHl by ColonioH liaviug Legislative Qovemmenta ore trans- 
mitt imI to tliu S(>m*tai-y of State to be laid before Her Majesty. Tliese 
Act** an» forwanUnl by llic Secretary of State to tlie Clerk of the Privy 
(\»un('il, and an^ tliUR Hubmitted to Her Majesty, who thereupon orders a 
refrn-nci* to Ik* iniule to the li<«nl (»f Trade. Tlie Secretary of State, bein;: 
himwlf a ineinber of the l)oanl, communicates witli the President by means 
of miiiutcH, ])ointin^ out in tin- first instiince the Acts which appear to him 
to r«M|uirt* the ]H'ouliar attention of the liounl, or which should l)e referreil 
f(»r thr ojiinioii of any other I)e|)artment of the Qovemment (most fretiuently 
tlic Tn'JiMury). Th<we ActJt which do not apiK^ar to him to fall witliin the 
iH'culiar province of the Ikuinl of Trade are recommended to be confinned, 
diHallownl, or left to tlieir o]H'ration, as the case may re<|uirc, whicli 
i*ecommcn<1ation is, a.** a matter of course, comjilied with ; but all the Acts 
of this claKH of Colonies must receive tlie formal sanction of the Board of 
Tnule Iwfore being assented to by the Crown.^ 

That is to .say, a colonial question came in the first place 
l)efore the Secretar)* for the Colonies, who was nominally a 
servant of the Crown, but really a great parliamentary official 
with a seat in the Cabinet. By him it was laid l>efore his 

' W*hen the Colonial Secretary is a peer, the Under-Secretary is always chosen 
from the Hoiute of Commons, and conversely. So there is always some one to be 
questioned. 

' Hy the 6 Geo. III. c. 12. The Act expressly mentions only the Americin 
colonies, but there is no doubt that the claim was meant to be general. The 
Act has never been repealed. 

' Thomas, p. 81. 
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n, which referred it to its regularly appointed 

bjects, the Committee of the Council for Trade 

•, as they were usually called, the Board of 

advised the Crown as to its course of action. 

le days of Huskisson's fiscal reforms, the 

Board of Trade had also been a Cabinet 

le to Parliament. And so ultimately Parlia- 

ae whole matter. Such anomalies occur at 

B English constitution, and it is only by 

ing their history that we can learn how the 

empire has assumed its present character. 



CHAPTER VI 

EARLY INSTITUTIONS OF PORT PHILLIP 

The number and character of the institutions of a country are 
a very fair test of its capacity for self-government Institu- 
tions require a co-operation amongst the members of a com- 
munity, and an adaptability to the methods of united action, 
which are the first requisites of a stable political system. Tlie 
strength of a Constitution which has grown, as distinguished 
from a Constitution which has been made, lies in the fact that 
the former has been produced by the gradual coalescence of 
independent and familiar institutions, which have contributed 
each its share towards the fabric of government In studying, 
therefore, the Constitutional history of a community, especially 
in its earlier stages, it is important to glance at its early 
institutions. 

Almost the first indigenous institution of Port Phillip 
was the Melbourne market The 3 Vic. No. 19 (N.S. W.) 
directed the police magistrate of any town in the colony, VL\yon 
the application of 2 5 free-householders of the town, to call and 
preside over a public meeting of the inhabitants to consider 
the advisability of establishing a market Upon receipt of a 
favourable resolution, the Governor, with the advice of his 
executive councU, might approve the establishment There- 
upon Commissioners to manage the market were to be electetl 
by occupying householders of the annual value of £20, and 
proprietors (whether resident or not) of land or buildings to 
the value of £200, from among the proprietors of land antl 
householders within the limits of the town. These Commis- 
sioners were to hold office for three years, and were empowered 
to- erect market-houses, to pass by-laws, and to levy tolls and 
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ilimits. After the openiiig of such market 
Krithin the towa was to cease. The Com- 
jowered to enforce their by-Iawa by the im- 
1 to enforce such fines, as well as their tolla 
and imprisonnient. Their inspectors were 
rood exposed for sale in an unfit condition. 
I were further empowered to farm out the 
lay period not exceeding one year, and to 

of money upon the same security. 

if the provisions of this statute, a meeting 

pome on 21at Januaiy 1841, at which a 

of the establishment of a Melbourne 

t to.' In due course the resolution was 

(vemor, and a market with Commissioners 

Bne countries the gatherings of the inhabit- 

daya have been the origin of the popular 

(vemment. In Rome they developed into a 

y. In England they are closely bound up 

tory of popular politics and self-government. 

,e peculiar circumstances under which Port 

led, by settlers already familiar, by tradition 

■e advanced forms of popular government, the 

irne never acquired any political importance. 

ceased to have a separate existence, being 

greater institution of the Corporation of 

Btice the local branch of the Supreme Court 
3 established at Port Phillip. It will be 
K'ttie Supreme Court had been constituted 
, rV. c 96, by royal charter dated 13th 
It will also be remembered that courts for 
y offences and for the hearing of small civil 
Quarter-Sessions and of Eequests respectively, 
ished at Port Phillip in 1838 and 1839.'' 
■ards required, as the settlement grew in im- 
e presence of a judge qualified to try heavier 
to obviate the necessity of sending litigants, 

ant in Ptrrt Phillip Patriot, 25tli January 1841. 

isnd 72d Bectiona of the 6 \m. No. 7. 
* Jnle, pp. 29 aud 30. 
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prisoners, and witnesses a long sea journey to Sydney. Tliis 
object was accomplished by the 4 Vic. No. 22 (N. S. W.), which 
empowered the Governor to appoint two additional judges of 
the Supreme Court, for New Zealand and Port Phillip respect- 
ively, with powers limited in exercise to those localities, but 
otherwise equivalent to the powers of the other members of 
the Supreme Court. Matters, however, which by the existing 
law were required to be heard by the Full Court, whether 
arising in the new districts or not, were still to be subject 
to review at Sydney, and the new District Judges were not to 
be entitled to take part in such sittings. The Governor was 
empowered to appoint deputy-sheriffs and ministerial officers 
for the Districts, upon the advice of the respective judges, and 
also, pending the institution of grand juries, to appoint Public 
Prosecutors, and Quarter-Sessions prosecutors, in whose names 
offences might be prosecuted in the districts. He was also 
empowered to direct Circuit Courts to be holden tliroughout 
the colony before single judges of the Supreme Court, in the 
English fashion. Writs of execution and subpcena of the 
Supreme Court, wherever issued, were to be available through- 
out the colony ; but where a judge might previously have 
ordered an arrest on mesne process upon an affidavit of an 
intended departure beyond the jurisdiction, he was now, if 
resident at Sydney, empowered to make the order upon evidence 
of an intention to depart to Port Phillip or New Zealand, and 
vice vcrsd. 

One week after the passing of this Act was passed another 
statute,^ wliich boldly applied the jury system to Port Phillip, 
by providing that all crimes and misdemeanours, and all civil 
issues of fact, wliether heard in the Supreme Court or a court 
of Quarter-Sessions, should be tried by a jury of twelve in- 
habitants of the district, qualified in manner provided by the Act' 

Under these statutes, at the beginning of the year 1841,* 

» 4 Vic. No. 28. 

' Tlieae qualifications were — 

(d) For common jurors. Males l)etwecn 21 and 60 yean of ago, baring a 
clear income of £30 from real estate, or £300 clear personalty (adojitcvi 
from 2 Will. IV. No. 3). 
(6) For s{)ecial jurors. Persons qualified as common jurors, and regiaterrd 
as esquires or {lersons of higher degree, as justices of the peace, or as 
merchants. 
' PaH Phiilip Pairiol, 2Sth January 1841. 
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appointed first District Judge for Port 

Ipreme Court of New South Walea. In the 

(Entes were amended by another Act,' which 

|vernor to appoint, instead of circuit towns, 

\ the courts whereof cii-il issues were only to 

■ when the Supreme Court should so specially 

I also empowered the Governor to appoint 

it the circuit districts. In the year 1843 

^al of Mr, Justice Willis. 

lay notice the Registry of Deeds, established 

^er the 5 Vic. No. 21, in imitation of the 

ibliahed at Sydney under the 6 Geo. IV. 

of Crown granta of course secured to the 

,nd the best possible evidence of his original 

to complete the security of landowners, it 

le provision for the record of transfers. 

Torrena is inseparably connected with the 

in of land titles in British temtory, although 

3 been tried before his day, in a tentative 

aunties of Middlesex and Yorkshire, The 

orkshire registries, partly owing to the limited 

iver, partly owing to the deficiencies of the 

lem, and partly owing to the conservative 

landowners and lawyers, have had but very 

rbilst all attempts to extend the system in 

jen failures.* Colonel Torrens was, however, 

,t a time when his plans could be tried on a 

S the great new countries then being opened 

ich constituted the Port Phillip Eegistry of 

ihappily, make registration essential to the 

ients, but it provided that all Crown grants 

tn except leases for a period less than tliree 

Biereafter to be executed, should be enrolled 
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2 (2S h 26 Vic. c. 53), and the Land 



r&. 

Colouel Tarrens as the introducer of tho Land Rsgistrf 
rsa, onl; following cuneDt report. Tliers is nothing new 
t is qoito possible t!iat careful investigation might truce the 
Bo the Cape, from the Cape to Holland, and from Holland 
Kj^iatmtion. 
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or registered, and that priority of registration (with certain 
exceptions) should, absolutely determine priority of claim. 

Finally, we may notice that which was undoubtedly the 
most important of all the early institutions of Port Phillip, the 
Corporation of Melbourne, to wliich, as the parent of municipal 
institutions in Victoria, we owe careful attention. 

Tlie Corporation of Melbourne was constituted three weeks 
after the incorporation of the city of Sydney,* by the N. S. W. 
Act, 6 Vic. No. 7. For the purposes of the Act the area of 
the town of Melbourne was to consist of the parish of North 
Melbourne and the suburb of Newtown or Collingwood, divided 
into four wards by imaginary lines drawn down the centres of 
Bourke Street and Elizabeth Street respectively, and produced 
to the boundaries.^ These four wards were to be known as 
the North-East or Gipps ward, the North-West or Bourke wani, 
the South-East or La Trobe ward, and the South-West or Lons- 
dale ward, and were to be properly marked off within six 
months by the mayor, who was also, in company with the town 
clerk, to "perambulate the metes and bounds" every three 
yeai-s, and to note any changes of boundary names in the 
Boundary Book.^ 

The official style of the incorporated to\ra was to be " The 
Mayor, Aldermen, Councillors, and Burgesses of the Town of 
Melbourne," and by that style it was to be capable of acting; 
(in the prescribed manner) as a legal personality, suinp; and 
being sued, acquiring and alienating property, and having 
peqKjtual succession."* Of the component parts of the cor- 
poration, the burgesses were not, as a nile, to take a direct 
share in the government of the town, which was placed almost 

> Hy the 6 Vic. No. 3 (N. S. W.) 

' St'o exact dost'ription in Schedule A to 6 Vic. No. 7. These boandaries 
were extemlcd hy the 8 Vic. No. 12. 

' The " Inviting of tlie bouiicls" (as it is i>oj»ularly called) U one of the moKt 
ancient customs surviving in England at the present day. The boundary of a 
London (larish passes through one of the rooms at the Guildhall, in which, 
on the occasion of the London sittings, a Nisi Prius Court it held. Gnrat 
is the glee of the boys engageii to do the actual beating, if they can time their 
arrival so as to comind his lordship to vacate the judicial bench in order that it 
may be '* beaten." 

* The first two of these qualities distinguish a corporation from a mere casual 
collection of human beings, the last distinguishes it from all indiridoala. A 
corporation has "successors/* not "heirs" or "executors," and may nerer die. 
Hence the old doctrines of Mortmain. 
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inds of tlte mayor, alJermea, and council. 

liases of the corporation — a passive and an 
isider the burgesses first. 
BCtioE of the Act every male person of full 
me year' previous to any 31st of August 
B, warehouse, counting-liouse, or shop within 
[ear annual value of £25,* has for the same 
ihahitant householder' within the town or 
f thereof, and has paid all the corporation 
bim in respect of the premises which he so 
C months before the same date, is entitled to 
burgess-roll of the town. The disqualifica- 



e applicant ia an alien. 
Irjthiii the year he haa receiveil eleemosynary rulief. 
E'lie hfts bad any child admitted to any school Tor 

Eitute children in the colony or its dependencies 
OUB three years. 
iplete his title to burgess privUegea, the 
jumre enrolment Every year, on or before 
L " collectors " are to be appointed by the 
[■ward, and the collectors are, on the 5th 
HDg, to deliver to the town clerk alphabetical 
Bb entitled to be enrolled as burgesses in their 
E These lists are to be open to inspection 
Beptember, up to which time auy objections 
p to the town clerk ; and such objections are 
I upon in each ward by the alderman and by 
icted on the previous 1st March, according to 
i' the Act.^ 

the constituent body of the corporation. Now 
al with its government. Tins again may be 
bdivided into two parts ; the one comprising 
'emment, actually forming part of the constitu- 
aldermen, and councillors, the other comprising 

moDths !)j- 8 Vic. Ho. 12. 

) by the 8 Vic No. 12, and to £10 by the 18 Vic. No. 18, 
between occupancy, inhabitancy (or residence), and house- 
etully noted. They are of great importance in a municipal 
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the executive oflBcials only, some of whom are expressly con- 
templated by the Act of Incorporation, the rest being merely 
ministerial, but all being alike in this, that they form no in- 
tegral part of the corporation, unless qualified on other grounds. 
Of the first part, the most numerous section are the 
councillors, who by the Act are required to be seized or 
possessed of real or personal estate, or both,^ to the amount of 
£1000, either in their own right or that of their wives, or to 
be rated on an annual value of £50, ami to be entitled to be 
on tlie burgess list The disqualifications for the office are as 
follows — 

1. The fact of being in holy orders, or being a regular minister of 

any religious congregation. 
S. The fact of holding any office (save that of mayor) in the gift of 

the council. 

3. The fact of having a direct or indirect share in any contract or 

employment with, by, or on behalf of the council. 

4. The fact of being a town '* assessor," a judge, chairman, officer, 

or clerk of any court of justice, or a ministerial law officer of the 
Crown.* 

The councillors are to be elected by the burgesses, three 
councillors for each ward. Each enrolled burgess is to have 
AS many votes as there are vacancies, but no cumulative voting 
is to Iv alloweil, and no burgess may vote in more than one 
waivl The voting is to be open, in writing. The elections 
wv to take place on the 1st November in each year, before the 
Aldonnon and assessors ; and the councillors chosen are to sit for 
thnv vt^rs. ginng out in rotation, so that one seat for each ward 
mu$t fall >*Hamt every 1st November. A retiring councillor 
inay» hvnvovor» W re-elected.' 

Tho vvunoil is practically the governing body of the cor- 
^x^r«tion. Tho crnirt of aldermen is mainly executive, and the 
n\,\vor has no >vto on the acts of the council To the latter 
Kvlj' Ivloug tho ix>wer of legislation (the making of by-laws) 
an\l tho apivintmont and superintendence of the executive.^ 

l\v tho pnni;^ions of the Act there are to be four alder- 
tuon. \|U{Uit\t.\l as auvl olocteil by the councillors, but not neces- 

* It >i*\U Iv lu'tuvii thAt thtp Act doee not prescribe any parttcnlar titnaticm 
' $ 4J^ A.UUnI tx* by L^ Vic, Xiv irS. § 83 ; cf. jwrf, p. SI. 

* Ml l^\. *\ A* to tb« w^pxlAtion of the electiona, cf. 27 Vic Ko. 17S. 
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Ihe council The election is to take place 
ber in every third year, when the two senior 
are eligible for re-election. The voting is 
lie election of councillors, but no councillor 
Bclf.^ The disqualifications for the post of 
same as those for the office of councillor,' 
election as alderman does not vacate a 



\ body is completed by the election of the 
{y after the election of aldermen, also by the 
!!of whom has one vote, which he exercises 
L No councillor may vote for himself. The 
Set be either a councillor or an alderman, he 
it one year, is ehgible for re-election with his 
t if a councillor, holds his seat on the council 
jtaber after the expiry of hia mayoralty.* The 
f the mayor is, of course, to preside over the 
Council. He is the first man in civic affairs. 
Is given a general precedence after members of 
Quncil.° But the Act gives him also other special 
matitutes a separate commission of the peace for 
lourne, with such additional area as the Governor 
and appoints the mayor ex officio a justice 
of otBce and the following year/ In this 
ne or more other justices for the town, he is 
to appoint special constables, paid from the 

these constitutional officials, provision is made 
elective, some appointed by the council Of 
chief are the assessors and the auditors ; of the 
I clerk, the treasurer, and the surveyor. The 
)r each ward, are to be elected on the 1st March 
•om among the burgesses qualified for election 
n the same manner as the councillors. But no 

' § 4S ; aiiU, p. 51, and ^oa, p. 61. 
!uinii, it may proloug it. An aliiennan retaitia hia aeat on the 
NoTSmber afUr his oUice of aldenaaa expires. 

" §62. 
le sections are repealed liy 28 Vie. No, 297, § 2 ; of. piwi, p. SI. 
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person who is actually a member of the council, or who is 
town clerk or town treasurer, can be elected.^ The duties of 
the assessors are mainly to assist the alderman of the ward in 
the conduct of elections and the decision of disputed points.' 

The auditors (two for the whole town) are elected at the 
same time, in the same way, from amongst persons of similar 
qualifications. They too hold office for a year, but are eligible 
for re-election.^ The duties of the auditors are, briefly, to 
inspect and check the accounts of the corporate funds.^ 

The assessors and auditors, although not part of the corporate 
constitution, are in many respects like the constitutional 
officials. Like the mayor, aldermen, and councillors, they 
are liable to a fine if they decline to serve when elected, unless 
they can claim exemption on one of the following grounds — 

1. Lunacy, imbecility of miud, deafness, blindness, or other per- 

manent infirmity of body. 

2. Age greater than 66 years. 

3. Previous 8er\'ice (or payment of fine) in the same office during the 

preceding five years. 

4. Membership of the civil service, 

5. Being a full pay ofiiccr in the service of the Crown or the East 

India Company.^ 

Like them, they must accept office by taking the oath of 
allegiance and signing a declaration embodying their qualifica- 
tions.^ Like them, they forfeit their office on the happening 
of any one of the following conditions — 

1. Bankruptcy, insolvency, or composition with creditors. 

2. Absence for more than six calendar months (in the case of tlie 

mayor, two months) from the town, except on the ground of 
illness. [If an official forfeits his post through absence, he mu^t 
pay the fine.] " 

The town clerk is appointed to hold office during pleasure, and 
is practically the secretary of the corporation, though, as the 
corporation has no recorder, he probably acts as recorder also, 
but, of course, has no judicial power. He must be an attorney 
of the Supreme Court of New South Wales, the District Court 
of l*ort Phillip, or one of the superior courts of Great Britain 
or Ireland.^ The duties of the treasurer (an annual official) 
and the surveyor appear from their titles. The treasurer is 
specially forbidden by the Act to pay money except for the 

>§33. «§§28andl7. » § 34. * § W. 

» 8 54. • ^ 53, 54. ' § 57. • § W. 




plated by the Act, or upon the order of tlie 
i/y three members and counteraigned by tlie 
ite town clerk and the treasurer may not be 
»uncil, and their offices may not be united in 
. The council may appoint^ any otlicr officials 
necessary, but their offices, lilte those of tlie 
taer, and surveyor, are purely ministerial ; they 
jmovable by the council, and their offices may 
if deemed unnecessary.' 

I of doing business prescribed by the Act are 
p, naturally, being left to the discretion of the 
■ The council is bound to meet for general 
fttii of November, February, May, and August 
fEt such other times as the mayor shall decide, 
(f council may at any time insist on a meeting 
I ; but on all occasions except the quarterly 
|bch business can be transacted as has been 

t notice paper. For all purposes, except the 
s, a quorum of the council is to consist of 
I full membership, and questions are to be 
ttity of those present, the mayor, or other pre- 
lave a casting vote.* The council may appoint 
lelf for general or special objects, but the acts 
nist receive the approval of the council." The 
b and publish annually their audited accounts." 
lowers and duties conferred on the corporation 
nag the views of the legislators of 
" be divided into two classes, those which 
mental character, and those which are the 
,of tlie corporation's laboura 
te first class, the financial provisions are very 
9re is to be a " Town Fund," into which all 
tneral sources, such as market rents and tolls, 
jKes, and town rates, are to be paid by the 
1 which all payments for general purposes are 

' g S7- ' S 05. 

le ooUDoiUora must choosoano of the aldermen prosent 
Uentutn U present, then one of themselves. ° 9 S3. 

Upol Gommitleea usually appoints:! are — Pnblio Works, 
■ OairdenB, Finojice, Mai'ket, Lagialativa, Hackney Caninges. 
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to be made. To supplement the receipts of the Town Fund, 
the corporation may levy an annual rate by a by-law upon the 
buildings within the town, to an amount not exceeding one 
shilling in the pound annual value,^ such rate to be enforceable 
first against the occupier, and, failing him, against the landlord. 
Buildings which do not qualify their occupiers for enrolment 
as burgesses are to be exempted,^ and an appeal against any 
rate is to lie to the next Quarter-Sessions, whose decision is 
to be final.* Moreover, the council are empowered to levy a 
special Police Bate, not exceeding sixpence in the pound, for the 
maintenance of tlie Town Police, and the proceeds of this rate 
are to be kept by the treasurer as a special Police Fund.* Tlio 
council is also authorised to borrow money on the credit of the 
corporation, to an extent not exceeding altogether the amount 
of five years* average income, exclusive of the Police Rate, but 
Government aid is not to be pledged for such loans.^ To 
enable it to perform its principal duties, the council is also 
authorised to make by-laws for the regulation of its own 
proceedings, for the conduct of the various elections connecteil 
with it, for the good rule and government of the town, and for 
the suppression of nuisances.* These by-laws may impose 
fines to the amount of ten pounds each, but two-thinis of the 
council must be present on the occasion of passing any by-law^ 
and no by-law can come into force until it has been submitterl 
to the Government for forty days without disapproval, and until 
a copy has been published for one week in a local newspaper.* 
The ultimate objects of the corporation powers may be 
gathered from the enumeration of its instrumental powers. 
Tliey are to secure the good government of the town and the 
suppression of nuisances. But, especially, the corporation is 
empowered to undertake certain specific duties. It is to take 
over the business of the Market Commissioners.' It is to 
undertake the lighting of the town, and for that purpose to 
levy a " Lighting Rate," not exceeding fourpence in the pound, 

* This restriction was removed by 17 Vic. Na 23. 

' Tliis provision was altered by the 8 Vic. No. 12 and the 11 Vic No. 17, 
bat the result is much the same to the occupier. 

' § 67. * § 70. As to the fate of this provision, cf. jnmC, p. 60. 

• § 98. Tliesc powers were largely increased by the 17 Vic Xc IS, etc 
' A long list of these is given in the Act. 

' § 91. * 8 §§ 71 and 72. 
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' " tenements and other property " within the 
^ghting area, and liable to the other rates.' 
is the making and repair of the streets,^ and 
management of the drains and sewera." It is 
hstruct waterworks and supply water, but no 
jlled to take the corporation water.* 
Fence against the Act, or against any corpora- 
be enforced in a sximmary way before a 
who, in default of pajTnent of the pte- 
ly imprifion the offender for a period not 
lonths. In cases involving payment of more 
'there is to he au appeal to Quarter-Sessions.' 
acquaintance with the history of municipal 
{land will convince any one of the sonrce 
ivisiona of the Melbourne Corporation Act 
:r being for many centuries in a state of 
and confusion, the municipal corporations of 
} length placed upon an uniform and orderly 
jreat Municipal Keform Act of 1835 (5 & 6 
passed by that Keformed Parliament the appear- 
^ad been so long delayed by the reactionary 
i borough -system itself. It was one of the 
if history, hut we are here only concerned with its 
1 on Melbourne. The resemblances between the 
1835 and the Melbourne Corporation Act are 
■scape notice. They may be tabulated thus — 

qualifications of governing body (g§ 24, 25).^ 
mt of Heven-mile limit of residence (§ fi). 
QOking up and revisiiig Bai^ess Roll (^ 18, 22, 23). 
[UestioDB Ht elections (§ 34). 
auditors and otlier officinls (§ 37). 
>f executive officials to the couacil [g§ 68-flO). 
ry character of municipal office (g 61). 
cationi for office ^ 62-56). 
if mayor aa juatioe for the borough <§ 57). 
lent by him of special constables (g 83). 
jf summoning meetings of council, and proceedings 
69). 

» 99 80-8S. 
r additional powers nndor this head, IS Vio. No. 38 (Vio.) 

" SS 100-107. 
es are to tlio swotioES of the Enghsh Act. 
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12. Lighting powers (§ 88). 

13. Process of making by-laws (§ 90). 

14. Provision for borough fund and rate, with appeal to Quiuler 
Sessions (§ 90-93). 

The main difierences between the two systems are easily 
accounted for by the differences between English and colonial 
history. They are as follows — 

1. In the English Act the municipal franchise belongs to all houfle- 
holders (§ 9). In Melbourne it was confine<l to £26 resident 
occupiers. This is easily accounted for by the recent agitation 
in England, and by the ancient theory of '* scot and lot." 

2. In the English Act the appointment of ordinary constables is vetted 
in the mayor and Watch Committee (§ 76). Police hod alwmys 
been a local matter in England, in New South Wales it wa^ one 
of the chief concerns of the central government, and, as we shall 
see, even the local powers given by the Melbourne Act were held 
in abeyance. 

3. The English Act provides for the continiiance (^ 11 8-1 S3) of the 
ancient borough courts. There never had been any corresponding 
institutions in New South Wales. 

4. By the Melbourne Act far wider scope is given to the corporation 

than in England, in the matters of 
a. Sewers. 
6. Streets. 

c. Water-supply. 

d. Markets. 

These matters in England were already in the hands of independent 
bodies or individuals, some of them of great antiquity. 

The Melbourne Corporation Act was supplemented in the 
same year by a Money Act (6 Vic No. 8, N. S. W.), appro- 
priating the fees taken in the Melbourne police office to 
the corporation Police Rate, and empowering the Governor to 
set aside annually, out of the general revenue of the colony, a 
sum not exceeding £1500 to match an equal sum to be raiscil 
by the corporation for the Police Hate, and a sum not exceeding 
£2000 to match an equal amount to be raised for the Town 
Fund. The Police Hate must have been levied by the corpora- 
tion for at least a year, for the 9 Vic. No. 19 (N. S. \V.) 
directs that a surplus in the Police Fund for the munici- 
pal year ending 1st November 1844 shall be paid over to 
the credit of the Town Fund, but the police powers, after being 
annually suspended from the year 1845 to the year 1852/ 

1 Sututes 8 Vic. No. 11, 9 Vic. Na 17, 10 Vic No. 5, 11 Vic. Not. 6 k 
61, 13 Vic No. 23, 14 Vic. No. 21, and 15 Vic No. 2. 
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Ire been acted upon since tlie introduction of 
©t.' The sections of the Incorporation Act 
parate commission of the peace for Melljoume, 
ftent of constables* were repealed, except 
fence of the mayor, by the Local Govern- 
i5, which constituted the mayor tx officio a 
Ice " for Victoria," but restrained him from 
4mi the corporation limits.' This provision 
d by the 51 Vic. No. 953, which constitutes 
: every bailiwick in which any part of the city 



\t alterations have also been made in the con- 
piffers of the corporation. By letters-patent of 
i the town of Melbourne was converted into a 
pen took * for its corporate title " The Mayor, 
cillors, and Citizens of the City of Melbourne." 
s and aldermen were constituted by proclamation 
6 9, the boundaries of the town having been pre- 
d by the 8 Via No. 12. The control of the 
: hackney-carriages was extended to a radius of 
lie 14 Vic No. 3, and its powers in the matter 
reaaed by the 16 Vic. No. 38,' but its powers 
the construction of waterworks and supply of 
olished by the Public Works Statute 1865.' 
LNo. 178* the following disqualifications for 
pidllor or alderman were added- — 

r convictioa of felony or any other uUainoiis 
9 procnriog of peraonation at any municipal election. 

' Vic No. 567* the election of councillors for 
)laced on the same footing as those of boroughs 
der the Local Government Act 1874.'" The 

«oent strike, the Mayor of Melboitmc enrolled a number of 
[CB. But their servioea woro giveu gratuitoiiBly. 

' 23 Vic. No. 287, S§ 2 i 0. 
• Under the 13 Vic. No. 14. 
18 Vic No. 3fl, incorporating tho " Coramissioncrs of Sewera 
■," and making the mayor of Mollionmo a: officio a memlier. 
289. ' § 33. 

5 II Vic. No. 17, g 2, and 27 Vic. No. 178, S 3). 
GOe. 
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scheme of incorporation was extended to the town of Geelong 
in the year 1850 by the 13 Vic. No. 40, and most of the 
alterations in the Melbourne scheme include that of Geelong also. 
The importance of the corporation of Melbourne in 
Victorian history has been great. It is by far the oldest 
surviving institution of any magnitude Created on a very 
advanced model at a time when everything around it was in a 
most primitive condition, it must have exercised a great effect 
on the political ideas of the community. Its existence served 
emphatically to affirm the principle that Victoria is a country 
developed through the towns. The practical success of the 
corporation of Melbourne would contrast markedly with the 
failure of the ambitious Local Government scheme of 1842, and 
on that account would serve as a model for future efforts. 
There can be little doubt that the predominance of town-life 
in Victoria is pregnant with the germs of grave social danger, 
but it is easy to see how that predominance has arisen. 



CHAPTEE VII 

CONDITION OF PORT PHILLIP IN 1842 

act profess to give a general history of Victoria, 
ith the history of government. Nevertheless, 

study being too abstract, we shall do well to 
.lly at the general condition of the colony. And 

also enable us to form some estimate of the 

scheme of government for the time being. 

nery is largely a matter of accordance with 

estimates submitted by the Governor to the 
ncil of New South Wales in the year 1842,^ we 
ficial staff at Port Phillip then consisted of the 
Lonaries — 

intendent (with clerks and messengers), 
reasurer (with clerks and messengers), 
ais staflf (two sub-collectors at Melbourne and Portland, 
ig-surveyor, two landing- waiters, three clerks, two lockers, 
waiter and five tide-waiters, a revenue cutter, and four 
►oats at Melbourne, Williamstown, Qeelong, and Portland), 
aaster and staff (the latter consisting of two clerks and 
-carriers). 

J staff (including two surveyors, five assistant-surveyors, 

Iraftsmen). 
of Public Works and four overseers. 

liastical staff ^ (one clergyman of the Church of England, 

tbyterian ministers, one Wesleyan minister, and one 

atholic clergyman). 

cal staffs (two assistant-surgeons). 

ial and legal staff, consisting of — 

Resident Judge. 



ound in Votes and Proceedings (N. S. W.), 1842, p. 845. 
this time maintained by the central government. 
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6. The Clerk of the Crown. 

c. The Crown Solicitor and Clerk of the Peace. 

d. The Deputy-Registrar. 

e. The Deputy-Sheriff. 

/. Two Commissioners of Requests (Melbourne and Geelong). 

g. The Coroner. 

h. Subordinate officials. 

10. Police establishments : — • 

a. Mell>oume. (In hands of corporation, under 6 Vic. No 7.) 
6. Williamstown. (Watch-house keeper and two constablvs.) 

c. Oeelong. (Police magistrate, clerk, chief constable, district 

constable, two watch-house keepers, five ordinary' constaMt-*, 
and scourger.) 

d. Portland, (do.) 

e. The Orange. (Police magistrate, district and ordinar>' con- 

stable.) 
/. Port Fairy, (do.) 
g, Qrampians and Pyrenees, (do.) 
h, Ooulbum or Broken River, (do.) 
i. Water Police. (Superintendent, clerk, inspector, four constablen, 

two coxswains, and crew of six men.) 
j. Mounted Police. (Two sergeants, two corporals, eighU'cn 

mounted and two dismounted troopers.) 
k. Border Police.^ (Four Commissioners,^ two sergeants, two 

constables, and four corporals.) 
/. Native Police. (Superintendent, assistant, and sergeant.) 

11. The Gaol. (Gaoler, clerk, three turnkeys, and messenger.) 

The estimated total cost of these establishments at Port 
Phillip for the year 1843 was £74,237 : 16 : 3, which includtnl 
the sums to be granted to the corporation of Melbourne in aid 
of the Police Eate and Town Fund.' Of this total sum £1 6,000 
(odd) was appropriated to the police establishments, al><mt 
£5000 to the administration of justice, and about £1700 to 
the gaol, making a sum of about £23,000, or nearly one-thinl 
of the total expenses of Port Phillip, to be spent upon the 
maintenance of order and the settlement of disputes. Tlie 
estimates for 1843 were far less than the actual expenditure 
of 1842, which had amounted to £85,000.* 

* Under the 2 Vic. No. 27 (cf. aiiU^ p. 46), amended by the 5 Vii-. 
Na 1. 

• Two of these wore only occasional. 

• Under the 6 Vic. No 7, ante, 

* These and the foUuwing figures are from the returns submitted by the 
gOTcmor on the 22d August 1843 to the Legislative Council, in parsnancc of an 
Address of the 17th August previous. (Sec Votes and lYocttdings (K. 8. W. ), 1842, 
p. 461.) 
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I expenses the revenue from all sources for 
^2), except the great source of the sale of 
\ been something over £84,000, or a deficit 
on the expenditure. On the other hand, in 
the revenue had considerably exceeded the 
the whole, however, from its foundatioa in 
y^ Apiil 1843 the settlement cost about 
pi8 ordinaiy revenue. But this deficiency- 
teed by the fact that the proceeds of the 
'hillip lands during the same period had 
y nearly £400,000,' of which only about 
t^een spent in assisting emigration to the 
k its public works had been provided for 
pexpenditure. Thus the community starts 
biod of existence vrith a balance of nearly 
credit. 

nd the statistics of government, we find that 
le year 1842 the population of Port Phillip 
d to 23,799.^ of whom 15,691 were males and 
hile of the total number about 5000^ were 
squatting districts beyond the boundaries of 
ally in the districts of Monaroo, Murray, 
id Murrumbidgee (which was then included in 
The only counties proclaimed were those of 
Normanby, and Auckland, the latter now 
» South Wales. The amount of Crown lands 
^jjenatedwas 226,632 acres,* but of tliis only 
tmnder cultivation. Of the cultivated area 
■a wheat, yielding 55,360 bushels; about the 
\xaSs, yielding 66,100 bushels; 761 acres in 
20,025 bushels; 68 acres in maize, yielding 
jid 1419 acres in potatoes, yielding just 6000 
inder grew hay, producing 2300 tons. The 

ki(«3» (N. a. W.), 1843, p. 463. 

guKB (unless otherwiac atatod) are taliBQ from the VictoriBli 

" f the Victorian goTernment statiat, Mr. H. H. Hayter, 

\% districts, SesB. Papers (H. of Lords}, 1845, rol. vi. 

n to have been in tlie Barrabool countrr, on the Yartow 
1, and north of Melbourne, on the Yarra, and the Mcinianil 
map in Sessional Papers (H. L.), 1841, vol. v. 
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year 1841 had grown 1440 cwt of tobacco, but the experi- 
ment seems to have been given up in 1842. 

The community possessed about a million and a half head 
of live stock, divided thus: horses, 4605,^ cattle, 100,792, 
pigs, 3041, and sheep, 1,404,333. Of this stock by far the 
largest portion, amounting to 1,300,000 head, were in the 
squatting districts.^ 

The shipping in the ports during the year 1842 had been 
about 230 vessels, with a gross tonnage of about 40,000. 
The exports for the year had amounted to the value of 
£198,783, the principal being: wool (2,828,784 lbs., value 
£151,446), tallow (78,400 lbs., value £975), and hides (value 
£801). The imports, principally of biead-stuffs, amounted in 
value to £277,427. The capital invested during the year in 
mortgages and loans was £113,262. Along the road between 
Sydney and Melbourne, by the Yass plains and Gippsland, 
villages had been laid out and police stations formed.' 

^ The Year-Bodk says 4065, bat this is probably a misprint Cf. the original 
returns in VoU* and Proceedings (N. S. W.), 1848, p. 478. 

' Ibid. * Sess. Papers (H. L.), 1841, toL t. p. 8. 
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THE NEW CONSTITUTION 



e Government of New South Wales and Van 

(5 & 7 Vic. c. 76) seems to have passed the 

aent without exciting the smallest interest. It 

'' that we can trace its progress in the pages of 

t small amount of attention was in 1842 given 

ters seems to have been divided between the 

estion, the financial embarrassments of South 

he grievances of Newfoundland. The English 

3r matters to think of. The great Com Law 

eluding to its final triumpL The ever-present 

was in a particularly acute state. A war with 

over, a war in North-western India was raging, 

Jouth Africa was impending. There was much 

ss. Sir Robert Peel was just about to revive 

ncome-tax. In Scotland the great theological 

h resulted in the secession of the Free Church 

le country. 

3, unnoticed as it was in England, the Constitution 
2 was of great importance in the history of 
chief claim to distinction, from a constitutional 
8 that it introduced into Australia the principle 
n for purposes of central government. But it 
3pects also a very important statute. 
Y providing for a Legislative Council of thirty- 
renty-four to be elected in the colony of New 
ind the remaining twelve to be appointed by the 

tion the old form of government is continued for Van Diemen's 
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Crown.^ The local legislature may increase the total numbers 
of the Council, but the proportion between elective and nominee 
members is always to be preserved.^ 

In the same way, the distribution of the representatives 
and the boundaries of the electoral districts are to be settled 
by the existing Council, but the District of Port Phillip, and 
the towns of Sydney and Melbourne, are each to be an electoral 
district. For the purposes of the Act, the boundary of the 
District of Port Phillip on the north and north-east is to be *' a 
straight line drawn from Cape How to the nearest source of 
the Eiver Murray, and thence the course of that river to the 
eastern boundary of the province of South Australia." • Tlie 
electoral boundaries of Sydney and Melbourne, and of all other 
towns which may be made electoral districts under section 2, 
are to be fixed by the Governor, by letters-patent or pro- 
clamation.* 

The electoral franchises are two; first, the ownership in 
possession of a freehold estate within the electoral district of 
the clear value of two hundred poimds, second, the occupancy 
of a dwelling-house within the district of the clear annual value 
of twenty pounds.^ The qualification must be of six months* 
standing, and all rates and taxes payable in respect of such 
ownership or occupancy, except such as have accrued within 
three months, must have been paid.® 

The elected candidates must be qualified by the seisin (legal 
or equitable) of a freehold estate, within the colony, of the 
annual value of one hundred pounds, or the capital value of 
two thousand pounds, clear in both cases.^ 

Both electors and candidates must be males of full age. 
natural-bom or naturalised subjects,® and no person who is 
undergoing a sentence for attaint or conviction of treason, felony, 
or infamous crime within British Dominions, is entitled to vote.* 

The nominee members of the Council may be appointeil 
either by royal warrant, countersigned by a Secretary of State, 

* § 1. 5 § 4. 

' § 2. Note the differcnco between this boundary and that fixed by the 
Land Regulations of 5th December 1840 {aiitf^ p. 40). The change wma endcntlr 
due to remonstrance from Sydney. (Cf. corresponded in V, and P, (VictorUK 
1S53-54, vol. ii. p. 735, etc.) 

* § 3. • § 5. • § 7. '18. 
" An elector is qualified also if he is a denizen (§ 6). * f ^ 
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7 either describe them by their names or by 
ps, or the Crown may delegate the power of 
"intments to the Governor, to be exercised in 
y the Governor's appointments are to be only 
i not to be made until the return of all the 
Not more than half of the nominee members 
£ce under the Crown in the colony. 
\ upon which a seat becomes vacant are as 



y letter addressed to the Goremor).^ 
tend for two aessions without permiasion of the 
nified to the Conncil, 
r becoming a subject of any foreign atate op power.* 
E Or insolvency. 

' ' a of felony or other infamoua crime. 



F office (by a nominee member nominated as the bolder 

18 as to the existence of vacancies are to be settled 

|Belf.« 
md times of holding the meetings of the 
I fixed by the Governor, but there is to be a 

once every year, with an interval of not more 
jntha between any two, and each Council is to 
i years unless sooner dissolved by the Governor.' 
2 ia to elect a Speaker (subject to the Governor's 
Hid to adopt Standing Orders which, upon the 
jOovemor, will become binding on the Council, 
[owance by the Crown in the same way as other 
he Council cannot transact business unless one- 
nhers are present, exclusive of the Speaker; all 

be decided by a majority of those present, the 

a casting, but not an ordinary vote.^" 
nor, with the advice and consent of the Legisla- 
) have authority to " make laws for the peace. 



9 thing OS nlienago, but not quite. It leaves the 

it the Crown to claim the allegiance of the pernon in queation 

» § 17. ' § 18, 

* I 23. " § 27. 

Is provided [by B Vit. No. Ifi, % B7. p. N. S, W.) that 

buainesB aftec an olpction, notwithstanding the 
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welfare and good government of the said colony," with two 
great restrictions, viz.— 

1. No Buch law is to be repugnant to the law of England. 

2. No such law is to interfere in any manner with the sale or other 

appropriation of the lands belonging to the Crown within the colony, 
or with the revenue thence arising.^ 

The Governor is to have power to submit the drafts of any 
proposed bills to the Coimcil, and to suggest any amendments 
in bills sent up by the Council, and his drafts and amendments 
must be regularly considered.* Every bill presented to the 
Governor for the royal assent may be either assented to, 
refused, or reserved by him, in accordance with the directions 
of the Act or his Instructions, where the case is provided for in 
either, or at his own discretion, if there be no such provision.' 
The Act provides that certain bills shall be in every case 
reserved by the Governor, unless they be of a temporary char- 
acter, and declared by the Governor to be necessary on account 
of some public and pressing emergency. These bills which 
must be reserved are — 

1. Bills altering the electoral districtA, or the number of meml)cn 

returned by them, or the whole number of the Council. 

2. Bills altering the salaries of the Governor, Superintendent, or any 

of the judges. 

3. Bills affecting customs duties.^ 

A bill so reserved does not come into force in the colonv 
until and unless, within two years from its presentation to 
the Grovemor, the latter signifies the royal assent by speech 
in or message to the Legislative Council, or by proclamalioa^ 
But, besides this check, the Crown reserves the right of 
disallowing, within two years of its receipt by the Secretar}' 
of State, any bill assented to by the Governor, and thereupon, 
upon similar notification in the colony, the Act becomes void 
as from the date of the notification.® 

The revenue clauses of the Act are also very important 
In the first place we have seen that the Council cannot pass 
any law interfering with the sale or appropriation of Crown lands 
and the revenue thence arising. Moreover, by common law, the 

» §29. 

' § 30. This is strictly in tccordancc with English precedent, except that in 
England the Crown acts through its Ministers. 

« 8 81. * § 81. • § 33. • I 82. 
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any tax on Crown lands or other Crown 

'ould be to make a grant to Her Majesty of 

And finally, as we liave seen." any Customs 

cial reservation for the royal absent. But, subject 

ions, the Governor and Council seem to have 

only by implication) to raise any kind of taxes 

it that tJiey please. But a powerful check is 

vagance o£ the Council by the introduction 

constitutional rule, that no money can be 

ise by the legislature, unless it is expressly 

Ixecutive.^ This brings us to the important 

•8 of the statute, which enact that all the 

of the colony shall be appropriated to the 

ithin the colony, in manner determined by 

this general direction is limited by two 

le of which is very important, 

ijects the revenue to the charges and expenses 

itipulation is obvious and reasonable, 

e control of the collection is placed entirely in 

e local legislature. 

1^' charges upon the revenue a permanent Civil 
I a year payable to the Governor without 
object being, of course, to secure the in- 
B colonial executive. But as the whole of 
Kot stand on the same footing, it will be 
lightly into details. 

£81,000 a year is divided between three 
dealt with by the statute under three separate 
C. Schedule A reserves a sum of £33,000 
of the Governor, the Superintendent at Port 
8, the law officers, and the expenses of the 
justice. These salaries are alterable only by 
LOil specially reser\'ed for the royal assentj 
rves a sum of £18,600 for the political 
■blony, the Chief Secretary, the Treasurer, the 
K, and their departments, but the sums thereby 

sxi«eul; forbtdd«a to tlie coDtempInted local councils by stction 
J bayond the power of tlia central IsgislBtUTB, Of course there 
btsing tlie occupiera of Crown property, 
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appropriated are variable at the pleasure of the Governor,^ and, 
moreover, within thirty days after the commencement of the 
session the Governor is to lay before the Council detailed 
estimates of the amounts required for the ensuing year from 
the sum reserved by schedule B, for the purposes therein 
mentioned.^ About the sum reserved by schedule C. (Public 
Worship) the Act is silent, but as the Governor is entitled to 
receive annually the total amount of the sums reserved by the 
three schedules from the Treasurer without special vote,' and 
as ho is accountable for their expenditure to the Home 
Government,* presumably the appropriation for Public Worship 
is placetl, by the strict law, entirely in his hand. But as the 
requirements for Public Worship very soon increased beyond the 
limits of the sum provided by schedule C, it seems to have be- 
come the practice for the Governor to include details of that 
department in his estimates.* The actual expenditure of the 
revenue is to bo only by warrants of the Governor directed to 
the Treasurer ; ® but this is mere machinery, leaving the duty 
of each olficial, to see that the share he takes in the expenditure 
is warranted by law, quite untouched. 

Leaving the important sections relating to municipal govern- 
ment for discussion in a separate chapter, we may note finally 
the clauses of the statute relative to the constitution of new 
colonies. 

Her Majesty is empowered, by Letters-Patent under the 
Great Seal, to deline the limits of the colony of New South 
Wales and " to erect into a separate colony or colonies, any 
territories which now are, or are reported to be, or may here- 
after l>e comprised within the said colony of New South Waif* : 
Provided always that no part of the territories lying southwani 
of the Twenty-Sixth Degree of South Latitude in the said Colony 
of New South JFales shall by any such letters-Patent as afore- 
said bo detached from the said Colony." ^ In any such newly 
erected colony Her Majesty may create a Legislative Council of 
nominees, not less than seven, which shall, under the Instruc- 
tions of the Crown, have power to legislate for the peace, order, 
and gooil government of the colony, both Instructions and 
legislation being not repugnant to English law, and being 

' § 38. « § 39. ' § 87. * S 37. 

• Cf. {e,g,) Votes and livcettliitifs (N. S. W.), 1843, pp. 409, 410. 

• § 35. ' I 52. 
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piew of the Imperial ParliamenL' The limits 
3 of south latitude excluded the operation of 
a any territory lying south of Moreton Bay, 
what was, in 1842, the Moreton Bay 
Ktb the town of Brisbane, the colony of New 
le colony of Van Diemen's Land, but, of course, 
i with future subdivision of such territories by 
I. All such provisions of the 9 Geo. IV. c. 
Qtinuing and amending Acta ' as are not incon- 
he new scheme are made permanent.* The 
t of these provisions are those relating to the 
of justice. 

■eat objects of the Act of 1842 were the intro- 
■resentative government for central and for local 
th the latter we shall deal in a future chapter, 
,e former may be here briefly summarised. 
:reates a colonial legislature, variable in size and 
abject to the veto of the Crown) according to 
cumstances, but with a fixed proportion of two- 
iive members to one-third of nominees. The 
of the elective members and their electors are 
:,atute, but these may be freely altered by the 
ature. The nominee members are actually 
the Home government, although the process of 
asses through the hands of the Governor. One 
nominee reserve is obviously to secure the 
e legislature of certain high government officials, 
y is limited to the appointment of one-half of 
aembers. The object secured by the nomination 
half is probably the permanent presence in the 
men of experience and substance who, for some 
care to face an election. Taken altogether, the 
ibers are to form the permanent and aristocratic 
J council. 

lUflt be carefuHy noted, that while the official 
ihe council undoubtedly will bring the executive 

MCtian is practic&lty n reproduction of tlie 3d aection at the 

, ths Act iindor which New Zealand hod been constituted s. 

' -Jn/o, [III. 14-17. 

IV. G. 48, 1 Vio. c. 42, 1 Jt 2 Vio. o. 50, 2 & 3 Vic. o. 70, 

• §63of6S(0 Vie. o. 76. 
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into closer relations with the representative body, the latter is 
given absolutely no direct control over the former. On the 
contrary, the independence of the executive is secured by the 
guarantee of the permanent CivilList, which the Governor is em- 
powered to draw without vote, and which is sufficient at least 
to maintain the barely necessary machinery of government with- 
out support from the Council Similarly the legislature is 
given no control over the administration of justice. The old 
Executive Council and the old Supreme Court are absolutely 
untouched. On the other hand, the legislature can, indirectly, 
to a certain extent affect both the executive and the judica- 
ture. By questioning officials in the Council, by demanding 
papers and accounts, by refusing to vote increased grants, it 
can seriously hamper the action of the executive and the 
judges. It is worth the latters' while to keep on good terms 
with the Council Thus there is every incentive to harmony, 
while, at the same time, the possibility of discord is not 
averted. But there are sometimes worse things in an adminis- 
tration than discord. 



CHAPTER IX 

GURATION OF THE NEW CONSTITUTION 

842 provided that it should be proclaimed by 

\rithin six weeks after his receipt of a copy, and 

take effect within the colony from the day of 

5n. The Governor received a copy of the statute 

Luary 1843, and proclaimed the Act on the 5th.^ 

ained to be done before the scheme could be put 

and the Act itself obviously contemplated delay 

3d ^ that the powers of the existing Council should 

the actual issue of the writs for the new body. 

[y, on the 24th January 1843, the old Council 

it session, to make the necessary preparations for 

on of its successor.* 0^ the 23d February the 

his assent to an Electoral Act which regulated 

ies. On the same day the old Council adjourned 

[id not again meet* 

ore! Act (6 Vic. No. 16, K S. W.) divided the 
V South Wales into eighteen electoral districts, 
was the District of Port Phillip,* twelve were 
tuencies in New South Wales proper,^ and five 
lencies,^ all, with the exception of Melbourne, 
South Wales proper. There were six single- 
ituencies and six groups, three single town- 

(N. S. W.) 6th Jan. 1848. The Act had received the royal 
th July 1842. England and Australia were then a long way 

2 §53. 
roceedings (N. S. W.), 1843, ?• ^ \ /p -* t n 

• § 1. ' § 2. 
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constituencies (Sydney, Melbourne, and Parramatta) and two 
groups.^ The District of Port Phillip was to return five 
members,^ the county of Cumberland and the town of Sydney 
two each, all the other constituencies one each.* The county 
constituencies comprised only land within the limits of loca- 
tion.* The towns having special representation of their own 
were excluded from the county constituencies.^ The bound- 
aries of certain counties had already been fixed ; those of the 
others were to be settled, for the purposes of the Act,* by pro- 
clamation/ 

The Mayors of Sydney and Melbourne are to be returning 
officers for their own towns, unless they object,® in other cases 
returning officers are to be appointed by the Governor from 
amongst the electors.® 

There are to be four classes of polling-places, with their 

M2. Ml. 

• Ihid. (Sydney and Melbourne only by recitaL) • Ihid, 
^ Ibid. The result of the Act is to group the constituenciet thua — 

District. — Port Phillip. 6 members. 

Counties. Towns, 

Cumberland, 2 Parramatta, 1 

Northumberland, 1 / Windsor n 

Camden, 1 *' Cumberland \ Richmond I. 

Argyle, 1 Boroughs " j Campbell town j 

Durham, 1 \ Liverpool / 

St Vincent \ n„^.,„i,. •• -{ ^^ ert MutUnd J- 1 

Auckland P ^"""KI" \nowc«U. J 

Murray ^ 

King \ 1 

Georgiana ) 

Cook 1 

Westmoreland / 

Roxburgh 

Phillip 

WcUington 

Gloucester "v 

Macquarie |- 1 

SUnley J 

Hunter 'v 

Brisltane \ 1 

Bligh J 

• Note the limitation. It leaves the precise constitutional positioii of the 
new counties somewhat doubtful. ' § 3. 

• We shaU see that one of them, at any rate, did object 

• S 6 : The returning officer must make a declaration before entering npon 
his duUee (§ 60). 
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aak to draw up electoral lists, and decide upon 

g therefrom, viz, — 

raa of Sydney and Melbourne. — Each word to be a 
ice, electoral rolls to be prepared by collccIorH ap- 
y Iha Mayor for eacli ward, and kept by the Town 
jvision Courta of aldermen and asaessora.' 
n const it uencics of the Cumberland and Northumberland 
— Each borough to be a polling-place, electoral rolls to 
ed by the Chief ConstableB, and Revision Courts to be 
ach place of Petty Seasions having a clerk of tlie bench 
lice magistrates or the senior resident magistrate, with 
magistrates aa assessors.^ The electoral lists to be sent 
pi by the returning officers,* 

Mnstituencies. — Each place for holding Petty Sessions, 
ire is a clerk of the bench, to be a polling-place, electoral 
Reviaion Courts as in the last instance.* 
re are any deticienciea, not provided for in the first three 
they are to be met by the appointment of the Governor,^ 

ather from these details what an iiuportant part 
reated corporations of Sydney and Melbourne 
inaugurating the new constitution. 
>me to the process of election, and it will be well 
e sake of clearness, to trace the steps of the pro- 
ogical order. Tliey are as follow — 

1/ (A« im(s. For the first election this was required to 
. twelve months from the proclamation of the Constitu- 
ite,*' in subsequent cases within twelve months from the 
n of the last Conncil.^ The writs are directed to the 
etuming officers, they name in each case the occasion of 
>n, the day for nomination of candidates, and for holding 
aeoeaaary,^ and direct the officer to " return " the name of 
in or persons duly elected. The writs are issued by the 

tiu. tUetion by the refumtju; offker. This must be given 
ur days after receipt by him of the writ.'" 
uj fur ■timtiitudwiK Held at the chief polling-place in the 
district, under the presidency of the returning officer, 
lay named in the writ. If no more candidates are 
d than there are vacancies, the retiwning officer declares 
lidates nominated to be duly elected. If more are 

1: Note tlie intitoftto connection thus created botHecn the 
liamentary elections. '817. ' 3 19. 

» gg 7 aod 17, « 5 & 8 Vic. c. 7S, % 22. 

' e Vio. No. 16, §20. ' Ihid. 

20 the day for the election must be fixed not less than 10, nor 
I bom the date of the writ. 
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nominated, the retaming officer caUB for a show of hands for each 
candidate, and declares the election thereupon " unless a poll be 
demanded by some one of the Candidates,^ or by not less than six 
electors on his behalf." If a poll be duly demanded, the polling 
takes place from 9 o'clock till 4 at the various polling-places in 
the district, on the day fixed by the writ' 

4. The Poll By signed voting papers, stating the place of the voter^s 

qualifying property, handed to the returning officer by the voter.' 
If required by two electors, the returning officer must put any of 
the four following questions, or administer one or both of the two 
following oaths to a person claiming to vote : — 
Questions — 

(i) Identifying signature upon voting paper. 
(ii) Identifying claimant with some person on the 

Electoral Rolls, 
(iii) Enquiring whether claimant has voted before at the 

election, 
(iv) Enquiring whether his property qualification deacribcd 
on the Roll still exists. 
Oaths — 

(i) Affirming the answer to Question ii. 
(ii) Againftt briber}'.* 

5. The Return, Tlie deputies at the minor polling-places (where such 
exist) seal up the voting pa])ers received by them and deliver them 
to the returning officer.^ Tlie latter examines the votes, and at 
the place of nomination openly declares the result of the ]>olL In 
cAHe of an equality the returning officer has a casting vote, but n > 
officer or deputy may give an ordinary vote in his own {Killin;; 
district.^ Tlie retuniing officer then endorses the names of thi» 
Hiiccoivfful candidateA on the writ, and sendn it to the Governor* 
(This irt the " return.") He also fon^'ards, with the writ, the voting' 

0. The comiylttinn of title to a scat. Before taking his seat each newly 
cIecto<l member is required ^ to take a rather stringent ooth or 
anirmati(m of allegiance to the Crown. 

This concludes the proceedings at an ordinary election. 
But if the return is disputed, it becomes necessary to decide 
the dispute. The Electoral Act contains a rather remarkaMo 
scheme for such contingencies. 

Within three days of the first meeting of the Council, the 
Governor is to nominate two persons, not being members of tin* 
Council, the Council itself is to elect two of its members, and 

> ? -'Some [one] of the Candidates." = § 2S. * § 29. 

* § 30. * § 31. « § 32. ' § 33. • § 34. 

• Hy the 5 & 6 Vic. c, 76, §§ 25 and 26. The declaration of property 
qualitication is made prior to the election (§ 9). 
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name a barrister or advocate of five 

These five persons, when convened by the 

iSonrt for the trial of election disputes, the 

inee acting as president.* Their jui-isdiction 

respecting disputed returns brought before 

lor,* but they are bound by the statements 

tolls.' The parties bringing the complaint, 

a candidate or at least one-tenth of the 

Q of the district, present a petition to the 

fers the matter to the Electoral Court, and 

petition to the Council.^ The Court, which 

merits of the case apart from technicalities,* 

.proceedings, but must pronounce a decision 

lays, and such decision is final.' The decision 

andidate returned, or seat a candidate not re- 

leclaxe the election void altogether, in which 

is to be issued.*" Bribery proved against a 

ifies him from sitting in the Council till the 

tion," and the offences of bribery and persona- 

e criminally punishable,'^ 

deciding election disputes was a striking 

tlie corresponding scheme then at work in 

le HoiMe of Commons in the seventeenth 

ited the right of deciding election questions 

ley devolved its exercise upon committees 

constituted ad hoc. "With the development 

Eem, these committees came to be elected on 

;he legal and political views of their members 

id in the most striking way. The defeat of 

didate on an election question, however weak 

Kignal for the fall of his party in the House. 

pthe reins of government, after having held 

rears, on the decision of the House upon the 

lion in 1742." In the year 1770 a statute," 




' §40. 



MS 



% 48. " § so. " §§ 62-54. 

fomi ft dry point of law (cf. Hansard, lat 
it of «. similar tendency in American 

t>r 11 Ged. III. c 42 and e3 Geo. III. o. 71. 
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known as Grenville's Act, provided that whenever an election 
petition should be presented a conunittee of forty-nine members 
present in the House should be drawn by lot, which by alternate 
rejection of names by either party to the question should be 
reduced to thirteen, and these thirteen, together with two other 
members, chosen by petitioners and sitting members respectively, 
should act as a select committee to decide the dispute, being 
sworn to give judgment according to the evidence. This was 
practically the substitution of trial by special jury for trial by 
party ; but the reform was not complete, for the party element 
was only reduced, not excluded, and in fact the scheme was 
abandoned after a trial of about a hundred years.^ The method 
instituted by the Electoral Act of New South Wales was greatly 
superior, for it practically secured a majority of impartial 
judges, and rendered the tribunal independent of the Council, 
while at the same time it gave the latter body representation 
upon it. It would be interesting to know to whom the colony 
was indebted for the new idea. 

The Electoral Bill having been duly passed, the work of 
carrying it out went on rapidly. On the 27th February 1843 
the Governor proclaimed the electoral boundaries of the new 
counties,^ on the 13 th March those of the towns.* On the 
30th May it was notified* that writs for the election of the 
members of Council had been issued. Notices of the elections 
were given by the various returning oflBcers.* 

For the five seats of Port Pliillip District there were six 
candidates,^ necessitating a poll The nomination took place 
on the 13th June,^ and the poll was held on the 20tlL* It 
took three days to collect the papers, and the final result was 
declared on the 23d.® Sir Thomas Mitchell, the Government 
Surveyor, was rejected. The greatest publicity with regard to 

It is worth noting that the House of Commons preferred that the outter ihoaM 
be regulateil by statute, though a standing onler would have been competcnL 

* By the 31 k 32 Vic. c. 125, which gave the trial of election petitions to a 
rota (sclecteil annually by themselves) of the judges of the three coinmoii*law 
courts. 

9 Oiyv. OazftU (N. S. W.), 28th February 1848. 

» Ibid. 14th March. « Ihid. 30th May. 

* IbiiL pp. 738, 771, etc. 

« PoH PhiUip Pairiot, 15th June. PoH Phillip Herald, 16th June, rit. Dr. 
Thomson of Geelong, Dr. Lang of Sydney, Sir Thomas Mitchell, Mr. EbJen, 
Mr. Walker, Mr. Nicholson. ' Ibid. 

» Patriot, 26th June ; Herald, 27th June. • Ibid. 
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H. After the election the newspapers pub- 
■ the voters, showing how each had voted.' 
pd that three of the candidates had itot beeu 
■ion to declare their qualifications.^ 
ne election took place on the 15th June. 
Seated by Mr. Edward Curr and Mr. Henry 
lit of Melbourne.'' There was a good deal of 
I3>ecial constables were sworn in.^ Upon the 
IMtions before the electorate, such as immigra- 
Ja, the candidates seem to have agreed, and 
pnne point of doctrinal difference was supphed 
^ their reUgious persuasions were different. 
on amount of rather poor ballad-mongering.* 
j tin the iTth June, and resulted in a majority 
Jr. CondelL^ The total poll was 556. One 
sting episodes of the elections was an agitation 
in favour of an extension of the franchise.^ 
end of June the official returns began to drop 
w by the l7th July aU had been made.'" The 
^e Council, to be held in the old Council 
narie Street, Sydney," was fixed for the 1st 
|18th July the Governor announced the names 
■nbers. They consisted of the Commander-in- 
^ecretary, the Colonial Treasurer, the Collector 
tuditor-General, the Colonial Engineer, and six 
hers." The Bishop of AiHtralia (the see had 
rided) was offered a seat by the Home govern- 
ma which showed that Lord Stanley had grave 
propriety of an acceptance. The bishop took 
nd declined the honour." 
ift7tli Jnae. 

K ■ Ihid. 17th June. 

Hi June ; Herald, UOth June. 

'tBth, IBth Jnne ; Herald, ITth snd 20th June. 
; Herald, 20tli Juno, 
n Fairiol, 26th June. 
S. W.), 1843. pp. 824, 837, B50, S65. 

lad, however, already suggested the propriety of building 

ind. Frocctdiiujs, 1843, p. 2). 

, S. W.), 1843, p. B63. " Ibid. !8th July. 
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On the 1st August the Council met for the first time.^ 
The Governor was not present.^ The Colonial Secretary read a 
commission empowering himself and two others to administer 
the oaths of allegiance, which were duly taken, the evidences 
of title (the letters-patent of the nominee members, and the 
returns to the election writs) being produced.* The Council then 
proceeded to the election of a Speaker. A contest between Mr. 
Alexander M'Leay and Mr. Edward Hamilton resulted in the 
election of the former by a majority of four votes.* On the 
next day the new Speaker, accompanied by members of the 
Council, was formally presented to the Governor and " not dis- 
allowed"^ The Governor having announced his intention of 
opening the session in person, it was resolved to prepare him 
a suitable seat "without interfering with the seat of the 
Speaker."^ 

On the 3d August the Governor appeared and delivered a 
speech, to which a formal Address of thanks was voted. There 
was no debate on the Address itself, but the Council asserted 
its dignity by striking out the customary word " humble " from 
the motion. The Attorney-General then produced a commission 
appointing the two Government members of the Electoral Court, 
and also a letter from the Chief Justice naming the president 
The Council then elected its two members, thus completing the 
Court.^ On the 4th the Gazette announced the appointment of 
the Speaker and gave him special precedence next to the judges 
of the Supreme Court^ On the 5th the Governor's I^roclaioa- 
tion convened the Electoral Court,* and on the 10th the Colonial 
Secretary informed the Council that the petitions against the 
returns for the Cumberland Boroughs and Melbourne had been 
referred to it. I have not been able to discover what became 
of these petitions, but apparently that against Mr. Coudell*s 
return failed, or was cured by the third section of the Imperial 
Act, 7 & 8 Vic. c. 74, which postponed the declaration of 
property qualification by a candidate till after the election of 

* Voi<$ and Proctcdintjs, 1843, sub dat*\ 

' This is the vital point in the new Council's position. It has ceaffnl to he a 
mere advising committee of the Governor, and has assumed an independent tintuj< 
The Governor's visits are now only matters of ceremony. 

' J'otfs ami ProoedingSy sub date. * Ibid, 

* Ibid. ; this was strictly following the words of § 23 of 5 & 6 Vic. c. 7fi. 
^ Ibid, 2d August 1843. ^ Ibid. 3d Aognst 1S43. 
« Gov, GazeUs (N. S. W.) of that date. ' Ibid. 8th August 
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; any rate the Mayor of Melbourne continued 
until his resignation iu 1844.^ It was not 
>ctober that the Council passed its Standing 
Te duly approved by the Governor,* They 
rery striking ; perhaps the two clauses most 
)ur purpose are tlie SSth, which pi-ovidea 
J bills relating to Port Phillip, the evidence of 
required to be given to parties interested may 
.he Eesident Judge, whose certificate is to be 
f, and the 94th, directing that every private 
a clause suspending its operation until it has 



g the machineiy of the new Council one cannot 
with the minute resemblance which it bears, 
to the English machinery. It was natural 
I English legislation should follow the old 
jlonial Electoral Act and the Standing Orders 
nest slavishly imitate their English precedents. 
,nt difference, undoubtedly an improvement, is 
3ttling election disputes. Two reasons for the 
t from the obvious reasons of kinship and 
on, may be pointed out. 

3 paucity of other models. Eepresentative 
ow such a common thing that we are apt to 
t it is. In 1842 it existed strongly and obvi- 
and America, strongly but obscurely in Scandi- 
rland, and only weakly and tentatively in other 
es. It ia not easy even now for an Englishman 
about the constitutions of Scandinavia. The 
witzerland, renewed since 1842, has only just 
y accessible to Enghsh readers, America has 
Jy, surprisingly little constitutional influence 
borders, partly, perhaps, because until recently 
1 the subject has not been great.^ But it is 
ice how America seemed to be entirely beyond 
342. 



tAings, 184i(l),p. 9. 

nd Preeeedings, 1S43. 

ut iTork luuj, in 1842, only recently been pabliabed, a.nd per- 

, AuatniUa. 
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The other reason is the extreme rarity of political invent- 
iveness. This reason is not always recognised, but it exists. 
I know of but two shoit periods in English history in which 
there has really been an abundance of political genius. And 
1842 did not fall within either of them. 



CHAPTEE X 



LOCAL ^ GOVERNMENT 



3USLY with the introduction of the new constitu- 

ions agitated the colony of New South Wales. 

question of local government, the other the 

Land Question. Of these in their order. 

lever be forgotten that one of the greatest 

ween the English and any Australian constitu- 

former has been built up, by a process of Integra- 

jly-spread local institutions, while the latter has 

from a central authority. It is not at all 

efore, that the English statesmen of 1842 should 

it most important to introduce local institutions 

ly. It is equally natural that the colonists, 

tances and history differed so much from those 

ould regard the attempt with coolness. 

government clauses of the 5 & 6 Vic. c. 76 

lewhat thorough scheme. They empower the 

stablish " districts " in any part of the colony, 

E existing local boundaries, and to create by 

a ** District Council " for the local government of 

le following conditions — 

icil to be elective after the first noinination,^ with a 
;hip varying from nine to twenty-one, according to the 
of the population. 
;liise and qualification for membership to be the same as 

d the term "local" will be applied to municipal (as distin- 
:ral) government within the colony. 

es not filled by election within the proper time are to be filled 
i appointment. § 46. 
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for the Legislative Council, till the colonial l^^ialatare shall 
make other provision. 

3. No councillor is to hold paid office under the council, nor to 
contract with it. 

4. The limit of tenure without re-election of a seat in the council is 

to be three years, 

5. Each council is to have a warden, appointed by the Crown. 

6. A district surveyor and other necessary officers are to be appointed 
by the Council subject to the approval of the Governor. 

7. The details of the expenditure of each council are to be laid 
annually before the Governor.^ 

The district councils are empowered to legislate for 
several purposes, of which the following are the most im- 
portant 

1. The making, building, or repairing of roads,^ bridges, and public 
buildings. 

2. The acquisition of property for public purposes. 

3. The raising of funds for the performance of the duties of the 

council, especially for the maintenance of schools, and the 
administration of justice and police. 

But a by-law or order of the council may not impose 
imprisonment, nor a pecuniary fine greater than ten pounds,* 
and every by-law must be transmitted to the central authority 
within fourteen days of its being passed, the Governor having 
power to veto it within two months after its receipt, and 
its operation being held in suspense during that time.* 

The Act further provided* that one half of the police 
expenses of the colony (exclusive of the convict establishment) 
should be paid by local taxation in the districts, and the other 
half out of the general revenue, and authorises the Governor, 
after apportionment of the levy by the legislature upon the 
various districts, by Act upon the estimates, to levy from the 
respective district treasurers the amount payable by their 
districts,^ with power to enforce payment by distress 
and sale of the goods of the treasurer, the members of the 
council, or, failing these, the inhabitants of the district' 
But the control of the police was not given to the local 
authorities, the Governor being merely bound to expend the 
sum raised in any district, plus a similar sum from the 

§ 41. « The main roads were in the hands of the central goTernmenL 

'«*2. *§44. 5 847. ,543^ ,j4^ 



'AtLVHE OF THE SCHEME 

' the colony, for the police of that district, 
ing entitled to a credit for next year of any 



Government scheme of 1842. It 
I, the generally accepted principles of local 
I great autonomy to a representative local 
^ing a veto for the central government on its 
3 particular, however, it undoubtedly violated 
pies, namely, in the matter of the police, Tlie 

raise police funds and hand them over for 
another authority, the character of tliis arrange- 
t partially mitigated by the contributions from 
ovemment This arrangement waa perhaps 

it was sure to be unpopular. It will be 
;hat the incorporated district differed from the 
>wn, such as Sydney or Melbourne, in the 
ication, in the nominee character of its warden, 
Uy smaller powers of the council 
r of fact, the scheme waa a complete failure, 
jeemed to be a faint disposition to welcome it. 

Penrith,' Murrurundi,* and Illawarra,^ asked 
lions of the Act should be carried out. But 
)n overweighted by petitions of an opposite 
athurst,'^ Dungog," Maitland," Merton and Mus- 
■tley," Raymond Terrace,^" and Jerry's Plains." 
nds of objection to the scheme were the narrow- 
inchiae and the police contributions. On the 
le squatters of Port Phillip prayed that their 
ot be subject to assessment by the district 

BS the Governor determined to attempt the 
' the scheme. On the 21st July 1843 the 
3il of Maitland was established. Its charter, 
the sections of the Act of 1842, incorporates 
I of the district (which does not appear to coin- 
county boundaries), with a warden and council 
"EjBOuncillors are to be elected in the same 

' Vatfs and Procadiiyga, 1813, p. 42. 

* IMd. p. 213. " IHd. p. El. 

' Ibid. p. 77 (Petition in fnll). ' Ibid. p. Bl, 
" Rid. p. 127. " Ibid. p. 119. '= Ibid. p. 201. 
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manner as members of the Legislative Council. Tlie council 
is to meet quarterly, and at other times when specially 
simimoned. Its oflScers are to give security, and their accounts 
are to be examined by the audit committee of the council, 
and then to be transmitted to the Governor.^ 

During the month of August charters followed one another 
in rapid succession, all reproducing the terms of the Maitland 
charter, except in point of numbers of the counciL* On the 
17th August the districts of Bourke and Grant in Port Phillip 
received their charters, but the districts thus created did not 
coincide with the previously existing counties similarly named.' 

The wave of opposition, however, soon rose strongly. Tlie 
Governor endeavoured to smooth the situation by introducing 
a bill to widen the municipal franchise,* and by agreeing witli 
the Legislative Council to postpone the operation of the 
obnoxious 47th section for a year.^ But the measure was 
not carried, and when in the following year the Governor 
brought forward bills for the police assessment and for the 
reform of the district councils, the former was summarily 
rejected, and to the latter an amendment was carried, by a 
majority of two to one, that " in the opinion of this Council 
the District Councils are totally unsuited to the circumstances 
of the Colony." On the 9th August 1844 the Council carrieil 
an Address requesting the Governor to attempt to procure the 
repeal of the Local Government clauses of the Act of 1842, 
and suggesting that the police expenses should be defrayed out 
of the general revenue.® On the 20th August the Governor 
replied that he would accept the sums voted, but declined to 
take any responsibility for this breach of the constitution.^ 
Apparently the assessment was never imposed on the districts,* 
and the whole scheme was allowed to lapse. Occasionally a 
district council published its accounts. Those of the Parra- 
matta Council for the year 1845 show that its only income 
was from government grants.® It was the same in 1846.** And 

* Chv, OazetU, 26th July 1843. 

' OazetUs, Ist, 15th, 29th August, and 5th September. 
' Cf. boundaries in Gov, GazfUc, 1843, p. 1147. 

* On the 22d November 1843. VoUs and Procetdings, 1843, p. 201, 
» Ibid, p. 188. « Ibid, 1844. ' Ibid, 

* Cf. accounts for the year 1843, in Votes and Procttdiikgs, 1846 (1), 
» Chv, CfaaeUe, 1846, p. 467. " Ibid, 1847, p. 443. 



EASONS FOR THE FAILURE 9r 

147 the cotQinittee of the Legislative Council 
tqnire into the state of the roads and bridges 
, after suggesting that the constitution probably 
the control of such matters by the district 
)d " but, by a sort of tacit consent, as well on the 
)istrict Councils themselves as of the Executive 
,hey have never for an instant been in full opera- 
1 the Letters-Patent establishing and defining their 
daries and jurisdictions were issued shortly after 
ition of the Imperial Law which authorised their 
And the committee practically recommended the 
if roads and bridges from the district councils, by 
ion of elective local trasts for maintenance and 
penses of the trunk routes being first provided by 
evenue.* 

icy was virtually adopted for the neighbourhood 
' the 11 Vic. No. 50 (N. S. W.), and subsequently 
general policy of Victoria, and the starting-point of 
nent for the rural districts. The district councils 
on a nominal existence. Illawarra went through 
an election in 1849.^ But in 1848 the governor 
[ill up by nomination 14 councils, including those 
;ts of Bourke and Grant And it appears that the 
Trusts sometimes really swallowed up the older 
: instance, in the case of Parramatta, whose council 
1849 handed over the whole of its small income to 
ads Trust.^ Some of the district councils were in- 
the first.^ 
; difficult to see why the scheme was a failure. In 
;e, it was too ambitious. It aimed to introduce a 
system at a single step, its authors apparently 
lat the art of government requires gradual education, 
jre had been no opportunities for such education in 
stricts of New South Wales, Secondly, the scheme 
il enough. It was merely a reproduction, on a small 
3 Legislative Council at Sydney, and it excited no 
1 interest, it appealed to no particular local feehng. 



1 Proceedings, 1874 (2), p. B13. " Bid. p. 334. 

9 (1). p. 285. * Gov. OoicKfi, 1S50. p. 813. 

'. Pneeedingt (ViDtorin), 1S52 (Z), p. 332. 
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The district councillors had very little power; in some of the 
most important functions of local government they would have 
been mere agents of the central authority. 

Thirdly, on the other hand, the councillors undertook a 
serious liability. They were liable, after the treasurer, to 
distress for non-payment of the police assessment, even though 
their own quota had been duly paid. A sparsely peopled 
district could hardly be expected to spare, in addition to its 
legislative members, six other men of sufficient public spirit to 
undertake an unpaid task, attended with considerable liability, 
and bringing very little influence. There was no leisured class 
in the rural districts, to aspire to the duties of government, 
which, in a newly-settled locality, are usually very heavy. 

But fourthly, there was perhaps a deeper reason than these 
for the failure of the plan. Before a community can success- 
fully work a scheme of self-government, it must possess a social 
unity and a sense of common interest This was the secret of 
the vitality of the Teutonic village -settlement, from which 
sprang the English system of local government The Teutonic 
settlers were bands of kinsfolk, knit together also by a sense 
of a common danger, and a common desire to ward off that 
danger.^ They were occupied chiefly with agriculture, a pursuit 
which demands steadiness of residence and permits of co-opera- 
tion. The country districts of New South Wales were ranged 
over, rather than settled, by individuals having little sense of 
fellowship with their neighbours, fearing very little the dangers 
which did sometimes threaten them, and engaged mainly in 
pursuits which encouraged wandering habits and wide separa- 
tion. 

The history of the district councils is a striking example 
of the truth that an unsuitable institution cannot be forced 
upon a community, or, as it is frequently put, that institutions 
must grow, not be made. Gradually, as the country became 
more settled, the need of local government was felt, first in 
one particular, and then in another, and, in the end, the process 
came easily enough. 

^ The same qualities, religion being substituted for kindred, were the secreta 
of the success of the New England townships of the United States. 



CHAPTER XI 



THE LAND QUESTION 



vas more copiously discussed, nor more fiercely 

Dg the second period of the constitution than the 

n. At first sight it seems hopeless for one who 

Bd through the agitation, nor taken part in the 

grapple with the intricacies of the subject. The 

id diflSculties of space cause endless confusion. 

during the time which must elapse between the 

a memorial or report from the colony, and the 

e reply of the Home government, we find that 

estion has changed front, and that the aspect of it 

i so much excitement when the memorial was 

s ceased to be of interest when the answer arrives, 

aspect is then being vigorously canvassed, and is 

to its own mass of documents. 

is possible that an impartial and disinterested 

ugh he views the agitation from a distanc/e, may 

ar a judgment of the real facts of the case as the 

n who has lived through it, and knows all its 

) speak, unconsciously. The latter may know all 

but he may not have grouped them with strict 

3 accuracy. Sometimes the stranger in the dis- 

ig through his telescope, can judge the respective 

le buildings in a town better than the citizen who 

its streets. 

t attempt must be to sketch a plan. We shall 
stand the Land Question if we attempt to master 
e. There were three distinct (though sometimes 
elements in the land agitation of the period. They 
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may be defined as the Sale question, the Squatting question, 
and the Quit-Eent question. We must deal with these separ- 
ately, though cross-references will sometimes be necessary. 



A. SALE, 

Almost contemporaneously with the new constitution, 
there came into force the first of a long series of Acts dealing 
with the sale of land in the Australian colonies. This was the 
Crown Land Sales Act of 1842, the 5 & 6 Vic. c. 36. It 
was passed with the object of securing an imiform system 
throughout Australasia, and included in its provisions, not only 
New South Wales, but also Van Diemen's Land, South 
Australia, Western Australia, and New Zealand.* It laid 
down the fundamental proposition that there should be no 
disposal of Crown land otherwise than by sale at public auction 
of surveyed blocks not exceeding one square mile,* except in 
the following cases — 

1. Lands required for public purposes.^ 

2. Lands granted to military and naval 8ettler&^ 

3. Lands occupied under annual licence for depasturing or timber- 
cutting.* 

4. " Country " lots put up for sale and not sold.* (The private sole, 
however, must not be for less tlian the highest bidding or the 
upset price at the auction.) 

5. Unsurveyed blocks comprising 20,000 acres or more.* (But the*e 
are not to be sold at less than the lowest upset price of lands in 
the colony.) 

The sales by auction are to take place quarterly, upon due 
notice, and the lands sold are to be ranked in three classes of 
" Town Lots," " Suburban Lots," and " Country Lota" The firet 
of these will include all lands within the boundaries of existing 
or contemplated towns. The second all lands within a distance 
of five miles from any boundary of a town, unless the Governor 
should see fit to exempt in any particular instance The third 
comprises all other Crown lands." Tlie lowest upset price at 
which any land may be offered is to be £1 an acre,® and tliis 
sum may be increased at any time by the Governor, subject to 
the approval of the Home government,^ but no reduction can 

> 5 & 6 Vic. c. 36, § 22. ' ^ 2, 6. » § 3. 

« § 17. * § 12. • § 15. ' § 7. • § 8. • § »• 
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Bley are for the first time offered for sale, and 

■ lota do not exceed, in the " Country " class, 

E) whole offered in the class, and these raised 

■ixeduced at any time by the Governor to the 

nam.' At private sales the price ia always to 

ly money, and at auction sales there must be a 

sast one-tenth; with a contract to pay the balance 

th.* Purchasers are entitled to pay money in 

agdom aud obtain certificates of the fact from the 

for the sale of Crown lands and emigration, which 

ist be accepted as cash by the colonial govern- 

■evenue from the sale of Crown lands (after pay- 

ises) is to be devoted to the public service of the 

liing it, one-half to be expended in assisting 

im the United Kingdom to that colony, in manner 

e Treasury, subject to the regulations of the Privy 

ae Governor of any colony is empowered by 

(subject to disallowance) to divide it into any 

Its not exceeding four, each part to be deemed a 

ly for the purposes of the Act, except that uo 

division of immigrants is to be necessary.^ 

ent that the provisions of the Act became known 

7, there arose a strong protest against the policy 

minimum price at £1 an acre. Even in the 

of the old Council which was held to inaugurate 

titntion, a petition was presented, which described 

as unjust and injurious,^ and when the new 

, further petitions came in.* The new Council, 

he 15th August 1843," appointed a committee to 

the provisions of the Act regulating the price of 

the 6th December 1843 the report of the com- 

preseuted. It strongly deprecated the raising of the 

ice to £1 an acre, as tending to deter purchasers, 

ricultural and pastoral purposes, because neither 
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pursuit would yield a profit on the purchase money. It would 
therefore strengthen the abeady existing tendency towards 
squatting, which the report regarded as injurious to the 
permanent interests of the community. Being unable to buy 
land, immigrants would be forced into a roving life beyond the 
limits of location, and industry and revenue would alike suffer. 
The report founded its conclusions on this head ui)on the 
fact, that whereas during a period of nine years under the five- 
shilling minimum (1831-1839) the Crown revenue from land 
sales had averaged nearly £60,000, on the increase to twelve 
shillings it immediately fell to £12,000, while the prospects 
from the few months at £1 threatened to reduce it to about 
one-third of that sum. 

But the report goes on further to condemn the system by 
which the land revenue is employed to bring labour into the 
colony. This system was, of course, the pet theory of Mr. 
Wakefield, and was accepted in England at that time almost 
as gospel But the committee point out that, to work land 
profitably, both labour and capital are required, and tliat a 
system which sends capital out to bring labour in is unsound. 
They add that the great land sales of the past years have been 
chiefly made to the colonists themselves, the latter having in 
many cases borrowed the purchase money from English capital- 
ists. The net result has been that the capital which has U*en 
brought in by borrowing has been sent out again for labour, 
leaving the liability on the colony. But it is expressly uotictMl 
that this latter argument does not apply to Port Phillip. 

The remedy proposed by the report is to induce inmiigrants 
to come at their own expense, and then to allow them a re- 
mission on the purchase of land equal to the amount of their 
passage money. In this way it was hoped that a superior classi 
of immigrants, who would not be eligible for assisteil passaj:f<. 
would be induced to come, possibly even in associateil grouj»<, 
which " would form, in fact, colonies within the colony." 

But, in any case, the committee insist that the uniform 
price of £1 an acre is too high, even according to the WakefitKl 
system. "That price would bring imniigmnts to the country 
at the rate of sixteen to the square mile,"^ and it is pointeil ont 

* This reckons the cost of each immif^rant at £20. (It will be remembenxl that 
only half the land revenue was devoted to immigration. ) 
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pursuits at least, the land will uot support a 
t number. Tlie report, therefore, recommeudg 
be a di\'ision of the waste lands into classes, 
ir value, a proportionate minimum price heing 
le actual recommendations are — 
nd rocky wnibs. Minimum price 6d. an acre. 
I pOBture lands. Minimum price 29. 6(1. on acre. 
ttuTe lands. Minimum price^s. on acre. 

baulcs of rivers having 1 

) inarketa, and tlie rich > Minimum price £l an acre. 
I alonK the coast. ) 

while to bear in mind the purport of this 
, embodies in definite terms the economic views 
jred such an important part in the history of 

weaknesses of some of them are very ob\'iou3, 
loubt that the recommendation with regard to 

was admirably conceived. If it could have 
it, it would both have checked the influence 
oigrants and held the hands of the great 
fortunately it is just the class of immigrants 
ia moat difficult to get. To the rich capitalist 
assage-money is too small an inducement to he 

To the penniless labourer it is a mere mockery, 
n to wliom it would he a real boon, the small 
echanic, with a hundred pounds or so of spare 
le man whom it is most dillicidt to move. He 

means to speculate, he has too much to be 
end the savings of years in passage-money seems 
■eckless tlirowiug away of the hard earnings of 
'\ the scheme Ijeen carried into effect, the patience 
aniious for the speedy development of their 
lave been sorely tried. 

was, however, adopted,^ and resolutions founded 
sions passed by the Council and embodied in 
Address to the Goyernor, with a request that 
dth copies of the report and evidence, should 
o the Home government,^ But, before any 
cedinga, 1943, ii. 231, Threo government officials L^oncurrcd 

It will be observed, however, that tho resolutions did not 
Jib offlnmitteo that tlie oinployment of the Land revenue for 
,tion wu "s fatal wrong." 
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reply could be received, the Council, in the following year,* 
appointed a second committee to inquire into all grievances 
connected with the lands of the territory, and to report, 
distinguishing between those which could be redressed in the 
colony and those wliich could not On the 20 th August 
1844 the report was laid before the Council* So far as the 
sale price of land is concerned, the report confirms the views of 
its predecessor, emphasising its conclusions by recent evidence, 
and pointing out that in almost every other British colony, 
Canada, Ceylon, the Cape, land could be obtained by immigrants 
on far easier terms than in Australia, while the national 
deterrents from emigration to Australia were in some respects 
greater than anywhere else.* The report recommends the total 
and immediate repeal of the 5 & 6 Vic. c 36, and also of so 
much of the Constitution Statute as reserves the land revenue 
from the control of the colonial legislature^ This last re- 
commendation, to which it will be necessary hereafter to recur, 
and which was supported by a long prid^ of historical evidence, 
perhaps reveals, more clearly than anything else, the ultimate 
hopes of the Council But these hopes were not realised for 
another decade. 

The report was taken into consideration on the 13th 
September,^ and, after some debate, was adopted,* by the vote of 
the elective members, the ministerialists of course voting 
against it. A long series of resolutions dealing with the 
recommendations of the report was passed, and, accompanied 
by petitions to Her Majesty and both Houses of Parliament,* 
embodied in an Address to the Governor.® Meanwhile, a 
disclaimer of the more extreme language of the report, signed 
by 210 "Members of Council, Magistrates, Barristers, Cleigy. 
Landholders, Bankers, Merchants, Traders, and other Inhabitants 
of New South Wales," ^ was presented to the Governor and 
duly acknowledged by him and the Home government" 

On the 5th August 1845 the answer of the Home govern- 
ment to the Address of 1843 was laid before the Council bv 

» On the 30th May, VvUs and Proceedings, 1841. L p. 19. 
' IbUL i>. 135. » Ibid. vol. it p. 125. * Ibid, pc 189. 

* Ibid. vol. L p. 211. • Ibid. p. 216. 

' Ibid. vol. ii. p. 121. • TWrf. p. 122. 

* Volume of Australian Papers, 1844-1850 (Melboume Public Libimzy). 

" Ibid. pp. 3, 4. 
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It appears that in forwarding the address and 
jcretary of State for tlio Colonies, Sir George 
ed at length his \'iew3 on the subject. He 
; the action of the Governnieut, in raising the 
to £1 an acre, did not commit the Government 
imed by the report, that aU the land in tlie 
;h £1 an acre, hut merely to the view that it 
■ for the present not to sell land of less value ; 
he report professed to deprecate the step as 
he occupation of land, the real feeling of its 
it it prohibited the sale of land. Upon this 
Governor aays plainly, " A high minimum price 
bition on the sale of land which is not worth 

lands which are destined to remain for ages 
3d state are, in ray opinion, better in the hands 
than in the hands of private individuals. I am 
pared to admit that a tract of unimproved 
Y tract of ten thousand or twenty thousand 
jved land, yields, at the present moment, more 
Qimunity, in the hands of an individual, than 
if lands would in the hands of the Government ; 
the contrary to he the fact." 
or also points out that the existing system does 
upation of the Crown lands, because of the per- 
; practice, nor really the sale of land in reasoii- 
for there is still much private laud in the 
then he goes on to hint pretty plainly that 
oil wishes is a return to the old land boom 
m 1835 to 1841, when enormous quantities of 
1 on the colonial market, bought with borrowed 
!n driven up to fancy prices in the English 
cious advertisemeut The Governor attributes 
amercial depression of the colony to the reaction 
I of speculation. But he frankly admits that 
cs the sentiments of a vast majority of persons 
the colony.'' 

.ry of State took the opinion of the Colonial 
ration Commissioners, and they, in an elaborate 

I Vola and Proceedings, 1846, p. 19. 
itch in full in Votes and Prmxcdings, Ig4R, \\ 333, 
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report, confirmed the views of Sir George Gipps, farther point- 
ing out that the remission system recommended by the Cooncil 
was practically unworkable without a return to the old and 
condemned practice of free grants, and that the conclusions of 
the Coimcil upon the relationship of labour and capital were 
refuted by the fact that the demand for labour in the colony 
was as great as ever.^ 

Fortified by the opinions of Sir Greorge Gipps and the 
Emigration Commissioners, Lord Stanley sent back a decided 
refusal of the requests contained in the address. The request 
for a transfer of the Land Fund contained in the report he 
barely alluded to, preferring to treat it as a "* demonstration." 
But he pointed to the enormous material progress made by the 
colony since the introduction of the sale system, as conclusive 
proof that it had not failed, and he expressed his determination 
to adhere to it One thing, however, the Government would 
do ; to remove all just cause of complaint, they would enable 
the squatter to purchase sufficient land for a homestead, and 
thereby render the land beyond the boundaries available not 
merely for pastoral occupation but for permanent residence.* 

Whatever may be the opinion as to the wisdom of the 
policy pursued by the Home government on this occasion, 
there can be no doubt that it was actuated by the best 
motives and the most careful consideration. The Grovemment 
declined to allow the colonists of New South Wales to treat its 
vast area as their private purse, it claimed a share in the land 
for all the subjects of the empire, and especially for the over- 
crowded populations of English cities. But it also asserted, 
and with obvious justice, that in supplying the colonists with 
labour at a low rate, it was giving them the one thing needful 
to their real prosperity. It is clear that the old days of 
indifference to colonial affairs were now over. 

On the 20th May 1846 the Governor laid before the 
Council two despatches from Lord Stanley on the subject of 
Crown lands.^ The first dealt mainly with the question of 
squatting, and therefore falls to be considered under another 
head. It is, however, worthy of notice that the despatch 

^ Report in VgU$ ani Proceeding 1845, p. 8SS. 
' Despatch printed in FoUs and Proceedings, 1845, p. 342. 
' FoUs and Proceedings, 1846, vol. L p. 13. 
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neasure recently introdiiced into the Hoiise of 

the object (amongst other things) of declaring 
2;ht to grant land, reserving the minerals or a 
} This was the heginning of a subject which 

to prove very important. Tlie second despatch 
to the resolutions of 17th September 1844,* 
meemed almost entirely mth the squatting 
Kjtbe 2d June^ the Council addressed the 
ft return of all correspondence between the 

the Surveyor- General, since the date of the 
ilative to the alteration in the upset price of 
I 10th September this correspondence was laid 
Lincii and proved to be very abort, showing 
e Governor had adopted the advice of a aub- 

regard to the size and minimum price of 
ments." On the 25th, on the motion of Mr. 
;he Council adopted a series of resolutions con- 
,ising of the minimum price, and affirming the 
the minimum upset price of land ought to be 
lum not exceeding its value.'' It is noticeable, 
Mr. Lowe had only a bare majority on this 

natter was not allowed to drop. On the 23d 
committee of the Council was appointed to 
id report upon, what ought to be the minimum 
or prices of land in the various counties and 
ew South Wales. "^ On the 13th August the 
sed the Governor for a return of " all Acts and 
the Government — Home as well as Colonial — 
'U lands, either as regards their sale or occupa- 
abolition of free grants in 1831."" In answer 
\ the Council received (on the 9th September) a 
return, in wliich many documents afl'ecting the 
h can scarcely be seen elsewhere, are set out at 
the 24th September the answer of the Secretary 

DccaRngs. 1816, vol. L p, £>EI (copy of bill (luoloaad). 

' VoUl aT\d Procecdiiign, 1840, vol, i. p. 65. 
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of State to the resolutions of 1846^ was laid before the 
Council.^ The answer merely adhered to the former position.' 
On the 28th the report of the new committee was presented.^ 
It is extremely lengthy, and in its general features can best 
be described as one prolonged grumble. It fails to meet the 
main argument of Sir George Gipps and the Home government^ 
and is valuable only for one suggestion, and for the evidence 
which it affords of the appearance of a feeling on two distinct 
points, one of which proved afterwards of some consequence. 
The committee point out that the high selling price of land, 
combined with the greater security recently given to the 
squatters, will tend to make the squatting interests so per- 
manent and powerful as to be a source of danger to the com* 
munity. No one being anxious to buy the squatting lands at 
£1 an acre, the squatters will remain undisturbed until they 
acquire a moral, if not a legal title to their lands, by pre- 
scription. The jealousy of the great squatters, now beginning 
to manifest itself, is clearly indicated by the report^ which also 
betrays some ill-feeling against South Australia as the model 
colony, to gratify whose doctrinaire founders the price of land in 
New South Wales must be maintained at a prohibitive price.* 

After this report, upon which no decided action seems to 
have been taken, there was apparently a lull in the stonu, 
broken only by the presentation of occasional petitions.* The 
report was duly sent home, and on the 22d May 1849 the 
answer of the Secretary of State arrived.^ Earl Grey stands 
by his former position, maintaining that the experience of 
Canada and Western Austmlia, where unrestricted land aliena- 
tion has been allowed, proves clearly the superiority of the 
restrictive system, pointing out that the reduction in the 
amount of the Crown land sales in later years has only been 
natural and perhaps desirable, as private individuals take the 
place of the Government in the land market, and hinting that 

» Ante, p. 101. ^ V(Ac3 and Proceedings, 1847, vol L p. 215. 

» Copy in ibuL p. 507. * Ibid, p. 219. 

* Report on Votes and Proceedings, 1847, vol. il p. 513. (It wma fcig|;«ted 
that a reduction of the minimum upset price in N. S. Wales would have drawn 
away immigration from South Australia.) 

• Kg. 29th Sept 1847, Liverpool, VoUs and Proceedings, 1847, roL I ji. 731. 

25th April 1848, Queanbeyan, „ ,, 1848, p. 395. 

24th Nov. 1848, Vass, Volume of Australian Papers, lS44-185a 
' Fotcs and Proceedings, 1849, voL i. p. 16. 
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lie report, to the effect that the raising of the 
B annihilated land speculation, is a matter for 
flier than regret.' Accompanying Earl Grey's 
ing letter from the Emigration Commissioners, 
very warmly the suggestion that the policy of 
e. 36 was iufluenced hy the South Australian 
(whose commission was cancelled before the 
i), and who answer in detail, in much the old 
3US allegations of the committee. Tlie objection 
lined policy of the Sale and Squatting Acts 
leraion and tends to confirm a squatting into an 
ley meet by pointing out that these evils existed 
policy came into force, will be checked by tlie 
1 to the Crown, and are even now made a source 

1 a new and interesting phase of the Land Ques- 
red. On the 29th March 1848 there had been 
et of Land Kegidations,' made in pursuance of 
I Privy Council of the 9th March 1847,* which, 
ily dealing with the squatting question, were 
, with the purchasers and grantees of Crown 
provided that the holders of purchased lands 
iled districts should be entitled to pasture their 
charge, on any vacant Crown lands immediately 
their respective properties, but without the power 
ly building or enclosure, or of clearing or culti- 
'tion.* But the permission was to carry no exclu- 
rely a right of commonage with other persons, 
e way at once before anymore permanent purpose 
lands might be required." 

the holders in fee-simple of any land within the 
ts are to be allowed to obtain leases of adjacent 
1 lands, to the extent of their own holding, but 
. 640 acres, at a fixed price of ten shillings per 
X) aeresJ If there are two or more claimants 
,Tee among themselves or (where there are only 

fntch in VoUi and Proceedings, 1S4Q, vol. L p. 4S1. 

' Oor. Qaattr, 1848, 29th March. 
), Oeaetle, 1847, p. 1071. The order ilaelf was foutidej on the 
1. 104, of which more anon. 
,8 2. « Ibid. § 3. ' Ibid. % 18. 
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two rivals) submit to an arbitration, or the leases will be 
up to auction in the same way as those to which there is 
pre-emptive claim.^ These Regulations do not specify 
length or terms of such pre-emptive leases, but, by inference^^ 
we may assume that they were annual, for pastoral purpoae^^ 
only, and carried no right to claim compensation for improve-^* 
ments. Holders of granted lands on which the quit-rent9 
have been redeemed are to be deemed purchasers for puiposeai 
of the Eegulations; where the quit-rents are not redeemed , 
they stand on the footing of grantees — ix. are not entitled lo 
free commonage, but have a pre-emptive right to leases to the 
extent of their granted lands.* 

It will be observed that these Eegulations, whilst pro- 
viding a commonage pasture for the small landholders, do 
not make any provision for a several or separate pasturage for 
any one whose holding is less than 640 acre& The claims of 
these persons, however, received attention later in the year, 
when the Government and the Surveyor-General between 
them devised a plan by which each smaller portion sold * was 
surrounded by a belt of reserve, bounded by section lines or 
streams, described as "a sort of commonage," but really 
arranged as small severalties.^ 

Once more the whole question was considered by a 
committee of the Council, appointed on the 12th June 1849.* 
Mr. Eobert Lowe was again chairman. On the 3d October" 
another lengthy report was brought up, which, after combat- 
ing at great length and with much acrimony the various 
arguments of the Home government, finally agreed with all 
those arguments in principle, but differed from them in the 
matter of application. The contention of the committee now 
is that the suggested price of five shillings an acre will do all 
tliat the existing price of £1 is supix)sed and desired to do. 
while it will allow a moderate sale of land, and put a stop t«> 

M 19. M 4. » § 21. 

* Tlie question was rendered inijiortant l»y the practice then recently intro- 
duced of selling "Si>ecial Country Lots" of twenty to thirty acres to unall 
farmers. 

* Vide letter to Surveyor-Goneral, Votis and PrcfC€fding% 1849, toI. L p. 516, 
See reference to this plan in Regulations of 21st November 1818. Gw, (rozrtU^ 
24th November 1848. 

* Votes and Proccalinys, 1849, vol. i. p. 67. ' IbuL p. 289. 
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its of squatters. " Thus the colonists are at 
Home government, not on a question of 
bmical science, but on the exchangeable value 
regulated by local circumstances, of which 
xy intelligence on the spot must neceaaarily 
flge than the most enlightened statesman in 

DQ of the committee being thus stated in a 
test its validity in a very simple way. The 
that the price of £1 an acre is not merely 
[irohibitory, and that five shillings is the fair 
g to the figures quoted in the report itself, we 
(ig facts — 

of the luinimum pnce from five shilliogB to 
Qinga in 1839 apparently reduced the aalea from 
(1838) to 354,000 (183!>), but tbat the sales in 
1 to 627,000 acres. 
iUKiduotiott of a _/LM(i price of £l an acre at Port 
E 1841 was followed by ft fall to 117,000 acres in the 
r. But it is neceaaary to obserrs that, while the sales in 
llip, where alone the change worked, fell from 83,000 
10) to 49,000 (1841), or a decrease of about 41 percent, 
ydney district, uAere Ihxrt was no change at all, they fell 
1,000 acres (1840) to 68,000 (1841), or a decrease of 
per cent. Evidently the clmngewas due to something 
the alteration of price. ^ 

?ite of the restoration of the twelve shillings minimum in 
llip in 1842, the total land sales of the colony fell again 
',000 acres (1841) to 44,4S6 acres in 1842. 

general raising of the minimum price to .£1 an acre, 
sales fell again to 11,000 acres iu that year, and to 
4. But this was the lowest point. In spite of the 
of the high price, the sales rcae in 1845 to 18,000 
'17,000 in 1846, and to 62,000 in 1847, when the 
>f the Council were loudest. Tiiey liad, however, fallen 
47,000 acres iu 1848.' 

quite safe to draw two inferences from these 
at other causes than the amount of the minimum 
eat effect on the quantity of land sold ; second, 
; of the minimum price at £1 an acre did not pro- 
of Crown land. 
■oatdingi, 1SJ9, vol, iL p. 5G3. ^ Ibid. p. 652. 

Ction as to the Port FhUlip figiuu is taken &om the 
■ Beok, 1687-S8, 
wnd Proatdiftgi, 1S49, vol. ii. p. SIS. 
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Nevertheless the report was duly sent home, only once 
more to receive an emphatic refusal from the Secretary of 
State, founded upon another confirming opinion of the Emi- 
gration Commissioners.^ 

B, SQUATTING. 

We turn now to consider the second division of the land 
question — the subject of squatting. 

On the 13th September 1843 Port Phillip District was 
subdivided into four squatting districts for the purposes of 
the Squatting Act,^ these four replacing the old pair proclaimed 
on the 1st July 1840.^ The four districts were named re- 
spectively the Gipps Land, Murray, Western Port» and 
Portland Bay districts. The two new districts, Murray and 
Gipps Land, were mainly carved out of the old Western Port 
district of 1840, so that it would appear that squatting was 
then being pushed in northern and easterly directions. But 
on the 9th November 1846 the fifth district of Wimmera was 
added in the north-west.^ Perhaps a safer estimate of the 
increase of squatting pursuits may be obtained from a Return 
presented to the Council in pursuance of an Address dated the 
3d October 1843.^ The Betum shows that the receipts from 
fees paid to the Commissioners of Crown lands in the Port 
Phillip District rose from £10 : 3 : 6 in 1839 to £40 : 16 : 6 
in 1840, to £139 : 12s. in 1841, and to £190 in 1842.* 

But proportionally large as the increase had been, it was 
clear that the actual amounts received were ridiculously small. 
No returns as to the extent and stock of the squatting stations 
in Port Phillip at this date are to hand, but in New South 
Wales proper nearly 700 stations in the year 1840 paid just 
£60 for license fees, while the 800 of 1841 only yielded a 
third of that sum.^ As the total acreage in the stations of 
1841 included 9000 acres under actual cultivation, it was 

^ Volume of Australian papers, 18441850. 

« Vic No. 7 (N. S. W.) ' Oov, GazetU of that date (N. S. W.) 

* Gov. OazetU, 1846, p. 1401. * FoUs and Proceedings, 1843, pc 111. 

• Ibid. 1843, p. 493. 

' Ibid, p. 494. Later statistics show that in the Murray district in 1844 one 
squatter held 610,000 acres under one £10 license, another 96,000, two oth^n 
77,000 each. In the Gipps Land district the runs were smaller, the largest being 
54,000 acres. But the smallest holding under one license was 1300 acre^ <Ct 
Votes and Proceedings^ 1844, vol. i pp. 672, 673.) 
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BqnBtters were getting agricultural land at about 
.ere rent, without reference to the vast pastoral 
I by them, which were, however, covered by the 

riould be observed that the proceeds both of 
and the stock tax went into the general 

to have been the practice, under the existing 
ulations, to grant a £10 licence which enabled 
occupy any number of runs without other 
To remedy this abuse, new EegiJations were 
2d April 1844 which required that a separate 
be taken out for each station, that no station 
in area twenty-five square miles, unless the 
.'onunissioner should certify that the stock carried 
red more, and that blocks of land seven miles 
e considered separate stations." 
aatter evidently required further treatment. On 
it was necessary to protect the public, whose 
I diminished by any permanent interest given to 
; on the other, it was most desirable that the 
lid be encouraged to improve and civilise some- 
tracts of country instead of roaming over vast 

ly, on the 13th May 184'4,^ the Governor an- 
he had sent home, in the "General Hewitt," 
nendationa to Her Majesty's Government on the 
principal suggestions were as follow — 

a sqiiatter, after five years' occupation, to purchase the 
le of not more than ZiO acres of Iiis run at a luininmm 
£.1 an acre, subject, however, to a deduction for improve- 
Fected.* 

intee such a purchaser undisturbei! posaesaion of his run 
■ther t«mi of eight years, upon renewal uf the annual £.10 

at the end of such eight yeais a further purchase of 320 



ndence in Votes aiui Procccdinga, 1S44, voL i. pp. 845-874. 

, 18«, 2d April. 

niitg Herald, 13th May 1S44, and Votea and Proeecdinga, 1344, 

[lie ship sailed an the 3d April. 

S8 to be put Qp to anctiou at £1 reserve, plua the value of the 

hich ma to be credited to tbe squatter. 
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acres on similar terms, with a further guarantee for eight year% 
and so on. 
4. If, however, the squatter is outbid at auction, the purchaser of the 
homestead, whoever he may be, is to have the rest of the run. 

The policy of the recommendations is not very clear. If 
it were to discourage monopolists and encourage settlers with 
moderate capital, it is obvious that the provision for sale by 
auction would singularly defeat the Governor's object This 
provision would also deprive squatters of the security which 
the recommendations apparently intended to give them, by 
making it uncertain for any man whether he would not be 
turned out of his run at the end of eight years, with his remote 
320 acres of purchased land, valuable only as an adjunct to 
his run, left worthless on his hands. 

It is not a surprise, therefore, to find that both these 
recommendations, and the preceding Eegulations of the 2d 
April 1844,^ were exceedingly unpopular. Nineteen petitions, 
comprising 6500 signatures, are said to have been presented 
against them.^ Meetings to denounce them were held through- 
out the colony,^ including one at Melbourne, where it was 
determined to form a society of stockholders for the protection 
of pastoral interests, to be called the "Pastoral Society of 
Australia Felix."* Written opinions, many of them extremely 
long, were sent to the Land Committee of the Council then 
sitting, from all parts of the colony, by well-known settlers. 
Most of these opinions are decidedly unfavourable to the new 
policy but not all. A notably brief and emphatic communica- 
tion from ilr. S. G. Henty of I^ortland ^ approves of all the 
new Regulations except that which provides that stations seven 
miles apart shall be deemed separate. 

The report of the committee of 1844^ also emphatically 
condemned the new regulations as "not only oppressive in 
their details, but absolutely impracticable in their original con- 
ception." ^ But the main objection of the committee seems to 
have been of a lejml rather than an economic character. Thov 
strive earnestly to show that the Regulations are ultra viriX 

• AnUj p. 107. 

• Votes ami Proceedings^ 1844, vol. ii. p. 141. St'o the petitions in full, ifnd, 
pp. 1-40. ' Ibid, p. 361 ei se^. 

« IhuL p. 867. * Jbid. p. 316. 

• Ibid, 1844. voL u. p. 126. " Ibiii. p. 129. 
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»y in effect, " the Squatting Act ' -n-na invalid 
; the Imperial Statute, 1 Vic. c, 2, by which 
i of tlie Crown was given up to the Con- 
t in return for a Civil List, or the Regulations are 
lal as attempting to raise taxation without parlia- 
i. The stock tax is provided for by the Squatting 
alteration in the system of licences ia a new 

rer to this contention, which ia supported by a 
ratlier unsound constitutional learning, is simply 

licence fees were not imposed under the Squatting 
lerely alludes to and recognises the right of the 
it licences, and expressly saves the rights of the 
. respects.^ The licence fees were not taxation, 
lOugh they were paid into the colonial exchequer, 
ilonged to the Land Fund, which was then part 
[dated Fund of the empire, though by the English 
lotted to particular purposes. The only authority 
mplain of the Governor's action in the matter was 
larliament.^ 

'eai' 1846 came the despatch of lord Stanley,^ 
; draft of a bill proposed by Mr. Hope, and 
iews of the Home government upon the subject, 
f this policy are stated by Lord Stanley to be the 
lilable of the waste lands of the colony for pastoral 
h a due regard to the ulterior interests of the 

These objects it is proposed to elfect by authoris- 
smor to grant either annual occupation licences or 
t more than seven years, which leases are to be 
out competition to persons who have been in occu- 
eir runs for five years, but in other cases after 
uction. Occupation under licence is not to give 
against tlie Crown, but lessees will of course be 
during the existence of their terms.^ The bill 



27(N. S. W.) »§§2and2fl. 

arnuigetDFnis were made ty Rogulaiiona of clie lOlli July 184.^ 
1th July J845). 

; atid P., 18»6, vol. i pp. 5e-85, 

of bill in Vol's and Proaedinut, 1846, vol. i. pp. 62 and 63. Tlie 
) proridaa that the reveriion may not bo sold by the Crown with- 
<rf the existing leseee. 



no THE LAND QUESTION part ii 

contemplates the granting of licences without fee, but licensees on 
such terms are to pay an annual agistment charge not exceeding 
one penny for each sheep, or threepence for each horse or head 
of cattle, to be fixed by Order in Council, or by the Governor 
and his Executive Council^ Moreover, the Governor is to have 
power to reserve all the minerals in any grant or lease, or a 
royalty for the working thereof.^ It is expressly provided that 
all proceeds from licence fees, agistments, rents, and royalties 
shall form part of the Land Fund, in the same manner as sale 
proceeds under the 5 & 6 Vic. c. 36.^ 

Meanwhile the Begulations of 1844 had created a feeling 
of discontent which was about to break out into open flame. 
The existing Squatting Act (2 Vic. No. 27) had been only 
temporary, and had been renewed with amendments in 1841 
by the 5 Vic. No. 1. This renewal was about to expire on 
the 30th June 1846. A strong party in the Council had 
made up its mind to prevent its re-enactment, and the Governor, 
warned of the approaching storm, had been obliged to instruct 
the Crown Land Commissioners ^ to inform the men of the 
Border Police that it was quite uncertain whether the Govern- 
ment would have the funds to continue their services after the 
30th June. The anticipated result happened. When the 
Colonial Secretary moved ^ the first reading of the renewing bill, 
his motion was defeated, after a narrow division, by an amend- 
ment which substituted for it an Address to the Governor.* The 
Address declined, on the legal grounds stated in the report,* 
to renew the Squatting Acts, but offered on the part of the 
Council to co-operate in organising a police for the squatting 
districts, on the understanding that the police was not used for 
collecting Crown revenue. The Address, when presented, came 
very near producing a passage of arms between the Governor 
and the Council, but the danger was happily averted.® 

Still the great difficulty remained. Was the Border Police 
to be disbanded ? 

Before the close of the first session of 1846 the Governor 
made a suggestion. Owing to the increased productiveness of 

* § 6. 3 § 2. » § 8. 

* See circular letter of 3d April 1844 in VoUs and Frocfedings, 184S, voL L 
p. 247. * On the 3d June 1846, ihid, pi 87. 

« Vot^s and Proceedings, 1846, vol. L p. 39. ^ AnUj p. 109. 

* Voles and Proceedings, 1846, vol. i. p. 43. 
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during the preceding two or tliree years tliere 
erable surplus, about £17,000, from the funds 
e maintenance of the Border Police. This sura 
proposed, with the concurrence of the Council, to 
itinuing the force, at least for a short time. But 
ther difficulty. Of this £17,000 about £14,000 
e squatting districts of Port Phillip alone, and 
did not tliink it right in tliese circumstances to 

as a general fund for the colony. He proposed, 
xpend the £14,000 on the four squatting districts 

I reflection, however, brought wisdom. On the 
le Council adjourned for six weeks, in no very 
f mind.^ The Governor had not ^'enturcd to in- 
der Police in hia regular estimates for the yeai- 
yi the Council met for the second session, on the 
ST,* Governor Gipps had been succeeded by Sir 
Roy, and all was politeness and amiabiUty. The 
r promptly presented additional estimates, which 
large sum of £22,300 for the expenses of the 
, but proposed to charge the strict expenses of the 
■s (amounting to £5000 odd) upon the Crown 
low much can be won by a little suavity ! The 
b through without a shade of alteration,^ 
long-expected statute did not arrive, and the new 
I to make such temporary provision as he could for 
question. By Eegulations of 30th June 1846 ^ 
■y rules of Sir George Gipps were adopted for 
. before the expiring of which it was anticipated 
pe's measure would have become law. On the 
.847* the Legislative Council received the long- 
ttute, together with the draft of a proposed Order 
) be made under it The Act in question is the 
;. c 104, which is very much simpler than Mr. 
r^neeedin^, 1S16, vol. i. |>. 165. 

J. There were onions of disuonteiit otlier tlian tbo Squatting 
LiOWG had carried n resolution to address Her M^esty in favour 
[6 colonial department, iliid, [i. 55. 
ijr 1846, ibid. p. 136. * Ibid, vol ii. p. 1. 

ea, 203, 204. 

I, Resolution 29. '' Copy in O. O., 3d July 1846. 

Pro««(iJigs, 1847, vol. i. p, 40. 
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Hope's bill of the previous year.^ It leaves the question of 
minerals untouched, and merely authorises the Crown to grant 
leases of or licences to occupy any of its waste land in Australia 
for any period not exceeding fourteen years, and to reserve any 
rent or other return therefrom, the pecuniary proceeds of audi 
reservation to go to the Land Fund provided by the 5 & 6 
Vic. c. 36.^ All minor points are to be provided for by Order 
in Council, except that no such Order may authorise the sale of 
lands otherwise than under the Act of 1842, except in tlie 
single case of sale to occupants under pre-emptive rights and 
even then the sale is not to be for less than the regular 
minimum price.^ 

The draft of the proposed Order accompanying the Act ia 
very important, but as its provisions were almost exactly 
repeated in the actual Order of next year, it will be more 
convenient to notice the differences in our analysis of the 
latter document Of course the draft of 1846 only acted as 
an indicator. 

On the 13th August 1847* Mr. Lowe carried an address 
to the Governor for a return of licensed stations beyond the 
settled districts, and on the 4th April 1848 the return was 
laid before the Council.^ An additional statement was supplioi 
on the 9th May,^ and from these documents we gather that 
there were in the Port Phillip squatting districts," in thf 
year ending 30th June 1848, 901 licenseil stations, with 
a total area of 30,000 square miles, and a total stock of 
upwards of 3,000,000 head. These stations were in the hands 
of 822 persons, so that the aggregation of nins was not 
serious. On the other hand, the tendency to form verj' large 
runs was obvious. Of the total numlxjr of 901 more tlian 
two-thirds contained upwards of 10,000 acres each, more than 
one-third upwards of 20,000, and more than one-fourtii 
upwards of 30,000. Gippsland was altogether the thinnest 
district, both in the number and acreage of her stations. The 

> Anh\ i». 109. 

' §§ 1 and 2. The Act (§11) cxoni])t(Hl New Zealand fn>m the operation f»f t)." 
5 & 6 Vic. c. 36. Van Dienien's Land had l»oen exenipttil by S & 9 Vk*. c, 9."«. 

• § 6. ■* Vt<<'S aiui Procfftlin'/M, 1847, voL i. p. 161. 

» Ibul. 1848. p. 375. « Ibiil. p. 377. 

" It sliould Ik? remeni1)cre<l that there were now five di:>trioti«, Wimmerm hATi;;,; 
been added in 1846. 
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mmera was forging rapidly ahead, having a 
Scupied tlmn Murray, or even the old district 
_ After this came the expected Order in 
dated 9th March 1847,' and begins by providing 
rposes of the Order, all the lands in New South 
: deemed to be divided into three districts, of 
ermediate," and " Unsettled." 
jd " districts are to include — 

en counties of New South Walea pro])er, and tlie reputed 
F Maequorie tiud Stanley. 

vithin a radius of 95 miles of Melbourne, 1 5 of Geelong, 
each of eight other townj, of wliich the only one in the 
Port Phillip is Portland, 
vitliin 3 miles of the eea. 

rilhin 2 milea of either bank of the Olenelg, Clarence, 
ond rivers, below points to be filed, within certain 
the Governor. 

■mediate " districts are to include — 
anda in the counties of Bourke, Grant, and Normanby 
billip, and Auckland in Sydney district. 
ands in the (squatting) district of Qipps Land, 
es formed or intended to be formed between Auckland 
''incent, and all other counties proclaimed buFure 31et 
1848. 

ittled " districts are to include — 
lands of the colony, 

is, of course, mainly coucemed with the third 
in the " Unsettled " districts, which now must 

)lace the old "lands beyond the boundaries of 

3 will deal, therefore, with these provisions first, 

in the form of rules, 

remor may let runs for fourteen years for pastoral pur- 
y (except that the tenant may grow crops For Iiia own 
rent to be calctdated on the estimated sheep-carryinR 
of his run, at £% : 10s. per annum for each thousand 
th a minimiun capacity of four thousand, 
t of the Governor to enter upon the run for public pur- 
eserved, 

yiag capacity of the mu is to be estimated by the Crown 
ioner, and a valuer appointed by the applicant, with 
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4. The rent is to be entirely independent of any stock-tax impoaed 
by the colonial legislature. 

5. During the lease term the fee-simple of the run is to be unnle- 
able except to the occupant, to whom the Governor may sell not 
less than 160 acres (selected in mode prescribed) at not leas than 
Xl an acre. But the Governor may reserve from sucli ale 
any lands which he deems to be required for public purpoaes 
and may fix a higher price on any that he deems speciaUr 
valuable. 

6. Not\^^thstanding the existence of a lease, the Governor may grant 
or sell any of the lands of the run for any purpoee of public 
utility, or for mining ; and if a railway is laid through or near a 
run, the lands on both sides within a distance of 2 miles may be 
sold at the end of any year of the term, upon sixty days' notice 
to the lessee, with right of pre-emption and compensation for 
improvements. 

7. All licensees at present in occupation are to l)e entitled to leaaet 
of their runs if they apply for them within six months of the 
publication of the order, or within six months of the expiratioo 
of their year of licence, whichever is last 

8. New runs are to be applied for by sealed tender, the bighcft 
offer (generally) being entitled to succeed. 

9. Leases are to be forfeited by — 

cu Non-payment of rent 

j8. Conviction of the lessee for felony. 

y. Conviction of the lessee by a justice of the district for any 

offence which two or more justices, within three montbi^. 

may deem, subject to the approval of the Governor, to W 

a good ground for forfeiture, with or without com|icott- 

tioiL 

1 0. Runs of which the leases have expired may be put up to sale. 
subject to the following conditions — 

tt. The previous lessee may buy the land at iU uiiimjm»fW 
value (never to 1^ less than £l an acre). 

p. If he declines, the value of his improvements (not exceeding 
the actual outlay) is to be added to the upset price, an<l 
paid over to him after the sale, by the Government 

11. If not more than a quarter of the run be sold, the previous 
lessee is to be entitled to a renewal of his lea^ at a rent repr\*ft*ntiD^ 
the improved capacity (which is not, however, to exceed by m*«rv 
tlian 50 per cent his former rent), unless the nm has previously 
been brought within the " InternKnliate " districts. 

1 2. Any other lessee is to i>ay the full improved rent, estimated a* 
above provided. 

In the " Intermediate " districts, the same rules are to 
obtain, except that — 

1. No lease is to W for more than eight years, 

2. At the end of any year of the lease, sixty days' previoot notice 
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D ^ven, any part of the run may be put up for sale 
:nuB of nilea 10 iind II (above). 

tied " districts — 

or rnny grant leases, escluaively for pastoral purposes, 
ol exceeding one year. 

3 make Regulations by which the holilera of puruhased 
depasture their stock, free of chaj'ge, on tlie adjacent 
Is, but without any other than a permissive right'- 

of the last rule was carried into effect by 
Wished oa the 29th March 1848/ which 
lolders of purchased lands within the " Settled 
pasture stock on contignona Crown lands, in 
ther adjacent holders, but subject to removal 
The Regulations also announced that lands 
tied Districts " would be let in sections of not 
acres at rents of not less than 10s. a section, 
ands being excluded from the operation of this 
a leases are not to be assignable, and there is 
isation for improvements. Moreover the lessee 
it any time upon a month's notice, and if, at 
year, he does not obtain a renewal, his lease is 
to auction. Holders of fee-simple purchased 
of 640 acres are to have pre-emptive rights of 
imes the amount of adjacent Crown land (if 
le claims of rival owners to be submitted to 
ands within the " Settled Districts " at present 
[ig licences are, if possible, to be leased to the 
uts at £1 a section, and such sections as con- 
Qprovements are not at present to be let to any 
the occupants,* 

itli May 1848'' the motion for a return of 
was repeated and carried, but seems to have 
3nlt during the year. In the meantime it was 
he squatting movement was rapidly spreading. 
Ifttiona carrying these provisions into effect, see Om, OaieUe 
ub dates 6th January, Slst Maroli, and 2itb November. 
S. S. W.) of that date. 

.use the lauds witbin a radius of G miles from Melbourne and 
ns were cxuludcd from lease by notice of 5th July 184S (Oar. 

m\ 

lu in full (Ooc. Q'l^lie, 2Bth Starch 1848). 
tftHt^l, 184S, p. 74. 
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It was found necessary to pass an Act (11 Vic Xo. 61) 
authorising the appointment of Commissioners (who must be 
carefully distinguished from the old ^ Conmiissioners of Crown 
Lands,**) ^ to decide cases of disputed boundaries of runs. A 
new office had to be established in Sydney for the purpose of 
dealing with applications for licences.' And when the new 
return appeared, which it did on the 2 2d May 1849 • it was 
obvious that great strides had been made. The 54,000 square 
miles in the Sydney district of 1847^ had risen to 68,000 in 
eighteen months,^ whilst in the same period the squatting 
lands in Port Phillip District had risen from 30,000* to 
46,000 square milesJ And this is all the more startling 
when we reflect that the progress of more settled colonisation 
had necessitated the inclusion of two new tracts of ten miles 
radius round Belfast and Warmambool respectively, within the 
" Settled Districts," * and the proclamation in Port Phillip of 
thirteen new counties,^ which thereby fell into the list of 
"intermediate" lands. In the year 1849 the assessment on 
stock in the Sydney district produced. up¥rards of £15,000, 
that in the Port Phillip District upwards of £11,000.*® It is 
worthy also of note that early in the year 1849 the squatters 
of Port Phillip had petitioned the Crown for the extension to 
them of the elective franchise ; and though the petition was not 
iimnodialcly granted, the answer of Lord Grey promised careful 
(M)nMi(l(>ration for the request in the contemplated constitutional 
V\\\}' 

' Tlio latter wore iipccially prohibited by the Act (§1) from ■enriiig a* 
lio(iii«liiry (-oininifwioiiors. 

» now (hnrttt (N. S. W.), 1848, 29th Dec. (This altermtion did not, hovtrcr. 

Air<M<t iNu't riiiiiip.) 

=• VoUn and l^iKccdings^ 1849, i. sub date. 

* n>ul. 184H, p. 376. » Ibid, 1849, i. p. 798. 

• Ihid, 1 8 IS, p. 376. 7 Ibid, 1849, i. p. 79S. 

" My onlcr in (^)uiiril 11th August 1848. Proclaimed 12th Mairh 1849. 
( I'l •/♦•.< and iViHTfaiimjaf 1849, i. p. 349.) 

" My pHHlftiiiation of '29th December 1848 {Gov. GazeUe, 1848, 80th 
piMMMubor). Tho counties were; — Follct, Dundas, Villien, Ripon, Hampden. 
llovir«bury, l\»l\varth, (trcnville, Talbot, Dalhousie, Anglesey, Erelyn, and 
M«Muiii>{t(in. 

•^ r.^r-ii and rnnridings, 1850, ii. 285. 

" I hid, 357. Wo shall see that iu the next Constitntion Act (| 4 of 
M\ k 14 Vio. 0. 59) the nxpiest was granted, though not at the instance 
«it (ho (ltiV(«riimont. The petition of the Port Phillip aqnatten was pft^ 
•««iitiMl by Uir\\ Mountesglc. There were also amending orders in Council of 



C. QUIT-RENTS. 

y the matter of the quit-rents can be disposed 
utively short space, It does not specially affect 
3 interesting as part of the liistory of the land 



remembered that tlie quit-renters were persons 
lys before the Land Acta, had received grants of 

fee-simple, upon the condition of payment of a 
uit-rent.^ One of the objects of the Government 
)se grants had undoubtedly been to indoce free 
ndertake the management and employment of 
thereby to relieve the Government of the cost of 
ince. So long as the convict system lasted, the 
seems to have been very casual in demanding 
lC quit-rents ; but when the system was abolished, 
isidered itself entitled to demand the quit-rents 
ich no longer saved expense to the Government, 
jrs, on the other hand, complained that tiiey were 
leap labour just at the time when the demands 
:ets were increased. In some cases they refused 
it-rente, and the question then became aggi'avated 
istance that the distresses levied by the Crown 
eluded stock not belonging to the owners of the 
iractiee was, of course, strictly in accordance with 
te adoption created some ill-feeling, 
er appears not to have been of any serious extent. 
August 1845 the Legislative Council carried an 
le Governor for a return of seizures made in tlie 
ve months.^ The return was promptly furnished, 
ed that only nine seizures bad been made, which 
jnst £600.' In six eases stock belonging to 
than the owners of the land had been taken. 



and ]9th January 1 



But they did not eflcct any Bub- 



86. The term " i[iiit- rents " ( jiiteli ra?iiiw) was adopted, without 
>ropriety, from the old EogUsh manorial syaUm, under wbieh 
lently compounded for his various labour and Berviee dues by 
icInsiTO reut, and tliereby became qiiil of fuitticr elaiuis. 
Proceedmga, 1845, p. 28. ' Ibid. p. 425. 
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Immediately upon the receipt of this return, the Council 
addressed the Governor requesting him to withdraw distress 
proceedings, pending the reply to the Crown Land Grievances 
Petition then before the Home government ; ^ but the Governor 
declined to take any step which might lead to the inference 
that he doubted the rights of the Crown.* 

The petition alluded to by this Address is that presented in 
1844 to accompany the report of the Crown Lands Grievance 
Committee.^ The report deals with the subject very briefly, 
resting its complaints principally on the facts that the extent 
to which the arrears had been allowed to accumulate had leil 
purchasers to believe that they would never be demanded, and 
that the change in the convict system had deprived the quit- 
renters of cheap labour. It appears, by the evidence taken 
before the committee,* that at the close of the year 1843 Uie 
annual sum receivable from quit-rents throughout the colony 
was slightly over £10,000, and that the arrears amounted 
to upwards of £55,000. The committee, in its report, 
pledges itself to the statement that " much of the land 
is not now worth the amount of quit -rent due."* But it 
is significant that the Colonial Treasurer, the chief witness 
examined on this subject, declines to be responsible for this 
view,® remarking that no surrenders had been offered. 

The report of the committee finally recommends' that 
all arrears of more than six years' standing shall be aban- 
doned, and large reductions made in the quit-rents on country 
lands. 

The reply of the Home government to the Land Grievances 
Petition ® did not contain any special reference to the quit-rent 
clauses; but on the 9th October 1846 the Governor issued 
Regulations ^ which offered very liberal concessions. All lands 
upon which twenty years* quit-rents had been paid were to be 
thenceforth free, and those persons who had paid more than 
twenty years were to have the difference refunded. Holders 
upon whose lands twenty years' rent had not been paid were to 
be entitled to redemption upon completion of the twenty years, 

» Volfs and Proceedings, 1845, p. S5. « Jbid, p. 98. 

» Jbid, 1844, il p. 123, and ante, p. 98. 

* roUsaml Proceedinys, 1844, ii. p. 218. 

» Ibid, p. 133. « nnd, p. 215. 7 /^^. p. 133. 

• Jbid, 1846, l p. 69. » Gov, GasdU (N. a W.), sub date. 
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discount being offered to those who wished to 



:8 that these Regulations were issued without 
om the Home government, for when, at the close 
1847, the Governor was memorialised by the 
3r fuither reductions,' he at once expressed his 
cede to the prayer of the memorial, on the ground 
le government had disapproved of his previous 
The memorial in question is hardly creditable to 
I some at least of its clauses. It points out that 
beyond the boundaries pay a smaller rent per 
e amount of quit-rent, and thence draws the 
t tlie quit-renters are placed at a disadvantage as 
h the squatters, It hardly needs a speciahst to 
ire temporary occupation of land in the wilderness 
than the fee-simple ownership of land in a settled 
d J^ain, when the memorial states that the quit- 
almost exclusively to the purchasers of land to a 
, the payment for which has been the chief means 
the immigration into the colony of shepherds and 
. obviously means to suggest that the payment /or 
which the qmt-Tmls are charged has had this effect, 
iing beyond the quit-rents (and in many cases not 
mea ever paid to the Government for those lands, 
of the weakness of the case, however, the Legislative 
not shrink from taking it up. On the 16th May 
eed to an Address,^ framed on the motion of Mr. 
be presented to the Crown, praying the absolute 
all the quit-rents. In promising to forward the 
I Governor repeated his former expression of belief 
1 meet with little success at the hands of the Home 



tvemor's predictions were amply justified by the 
answer to the petition, which was laid before the 
the 4th July 1849.' Earl Grey points out^ that 
1 is really between one particular class of settlers 
)Ie community, for which tlie Crown, in the collection 



I, 1848, p. 75. 
' ihid. p. 74. 

' thill. 1849, i. 



' Ibid. p. 76. 
" Ibid. p. E9. 
" Ibid, p, 489. 
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'and expenditure of the Land Fund, acts as trustee. He points 
out that the assignment of convict labour, so far from being a— 
burden on the quit-renters for which compensation had to be 
offered, was a most eagerly coveted boon. While as to the 
comparative dearneas of lands held under the highest quit-rent 
of twopence an acre. Earl Grey shows that in a colony where 
the minimum price of Crown land is £1 an acre, and the 
average interest on money ten per cent, the man who pays 
twopence a year for his acre gets his land at about a twelfth 
of the price paid by the man who gives a lump sum of £1 
for it. The only cases which deserve consideration are those 
in which the grantees of land emigrated on the distinct faith 
of the Eegulations of the Home government ^ which promised 
the assignment of convict labour. Although these persons 
have had splendid bargains, they are entitled to all that the 
original improvidence of the Government promised them. 

The latter promise was redeemed by a later despatch 
presented to the Council on the 21st August 1849,* which 
authorises ^ the Governor to remit the quit-rents to those persons 
who can prove that they emigrated on the faith of tlie Eegula- 
tions of 1824,* provided they have in all other respects fulfiHed 
the terms of the Eegulations. But there are to be no half 
measures. The claimant must go entirely by the Eegulations 
upon which he founds his claim, or abandon it altogether.* 

GENERAL 

All these detailed grievances were, however, but indirect 
methods of approaching the real object of the Council, the 
acquisition of the control of the Land Fund. After many pre- 
liminary attempts, and much talk of a " compact " alleged to 
have been made between the Home and the Colonial govern- 
ments,® the demand was boldly fonnulated by Mr. Darvall in 
his Land and Immigration resolutions of the 2d August 1850/ 

* A^xic, p. 34. Regulations of 1824. 

« Votes and Proceedings, 1849, i. 191. ' Ibid. p. 488. ^ AhU, \i. 34. 

• Another small item occurred in connection >»ith so-called ** quit-rents " at 
Parramatta and other towns in the years 1849-50. But theae were really lease- 
hold rents, and stood on a different footing. Cf. Vol, of Australian Palters, 1S44- 
1850, in Melbourne Pub. Lib. 

« E,g. in the report of 1844 {VoUs and Proceedings, 1S44. ii. p. 134). 
' Ibid, 1850, L 123. 
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Wentworth in hia comprehensive resolutions of 

the 27 th of the same month.^ The latter, along 
ther serious charges, assert — " That in the opinion 
se, the Imperial Act, 5 & 6 Vic. c. 36, which 
lanagement of the lands of the Colony, and the 
. of the revenues thence arising, beyond the control 
3, is a grievance ; that inasmuch as the whole value 
Is has been imparted to them by the settlement of 
, and by the labour and capital which they have 
on them, and that the value consequently belongs 

Colony, it follows that the entire revenues thence 
her by sale or rent, ought of right to form part of 

Kevenue, and to be subject to the sole control and 
I of the Local Legislature." 

I see what response this challenge met with in the 
ition. 

^ Votes and Proceedings^ 1850, i. p. 209. 



CHAPTER XII 

GOVERNMENT OFHCIALS AND ELECTIVE SEATS 

During the period which we are now discussing, there arose a 
constitutional question which, though small in itself, involved 
great issues. 

On the 28th May 1844 Sir Thomas Mitchell, the Surveyor- 
Greneral of New South Wales, took his seat in the Legislative 
Council as an elective member for Port Phillip, having been 
elected on the resignation of Mr. Ebden,^ It will be re- 
membered that by the existing Constitution Statute (the 5 & 6 
Vic. c. 76) the Crown reserved the right* to appoint one- 
third of the members of Council, but with a proviso that not 
more than half of the Crown nominees should be holders of 
public office under the Crown. The Surveyor-General had not 
been included in the list of officials appointed to the non-elective 
seats ; he could not be appointed by the Crown among its non- 
official nominees. But no express words of the Constitution 
Statute excluded liim from choice by a constituency as an 
elective member. 

But it is clear that doubts had been raised by the Governor 
as to the correctness of Sir Thomas Mitchell's action, for the 
latter resigned his seat in the Council on the 15th August 
following his election,* and, at the request of the Council,* Sir 
George Gipps laid before it an extract from a despatch of Lord 
Stanley ^ which contained the following expression of opinion — 

" If Her Majesty's Officers think fit to assume relations and 
responsibilities, disqualifying them for the support of Her 

» Foies and Proceeding 1844, i p. 9. ' By 1 1. 

» Foies and Proceedings, 1844, i. p. 179. * Ibid, pt 57. 

» Ibid. 1845, p. 42S. 
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bpresentiitive, they are of course perfectly free to 
having done so, caunot be permitted to retain 
■ment ; otherwise, there would not only be an end 
rt and subordination in Her Majesty's service, but 
and good faith of those by whom it is administered 
)nght into serious discredit." 

ject was definitely taken in hand by the Council 
1846, when it passed an Act (10 Vic. No. 16), 
ded from membership of the Council all persons 
't salary or pension luider schedules A, E, or G 
itution Statute, as well as all ministers of religion 
lent contractors. But the Act was reserved by 
)r for the royal decision, and apparently never 

for in the year 1850 we find Mr. Wentworth 
I bill to disqualify ministers of religion.' 
ition raised by this little incident may be looked 
aspects. From the point of view of the Executive, 

clear. The stability of English government in the 
ided chiefly upon the character and actions of its 
lese officials were, in most cases, men sent out from 
th salaries guaranteed by the Home government, 
X) it alone for their conduct, and entitled to its 

the discharge of their duties. The position of the 
!ouncil at this period was that of a critic, sometimes 
ire critic, of the Executive. It was natural and 

should be so. The colony was certainly not ripe 
mment, but it was awaking to a consciousness of 

existence, aud gradually forming a public opinion 
e are bound to believe) it expressed through the 
bers of the Council. This public opinion, naturally 
(uestious from a colonial standpoint, was not iu- 
pposed to the policy of the Executive, which, as 
)ked at matters from an Imperial standpoint. Had 

officials sided with the colonial opinion in the 
y would have disturbed the balance of power 
I by the Constitution of 1842, and perhaps de- 
avemraent, upon an important question, by means 
irvanta. 
e other hand, the elected officials had sided with 

I Pmrcalings, 18S0, i. 44. This bill was, howovar, dropped. 
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the Government, an equal injustice would have been done to 
the Council, and to colonial views. The necessary link between 
the executive and the legislature was supplied by the nominee 
seats, and the colonists were entitled to the full benefit of the 
others. The dangers of an official House of Representatives bad 
been fully realised in England, and had given rise to the 
famous Act of 1708,^ which did not, however, technically apply 
to the legislature of New South Wales. On the latter account 
the Home government did not attempt directly to forbid to it« 
officials the privilege of election, but it expressed its views 
pretty clearly in an indirect way. It is barely possible that 
the presence of elected officials in the Council might have led 
to a feeble attempt at a '' Eesponsible '' system, for constituencies 
might have unseated the official members if the Government 
policy displeased them. But this would have been a very 
poor system, for the real offenders, the important nominee 
officials, would have gone unscathed, while the Government 
would have cared little for a revenge which would have de- 
prived its own officials of the power of voting against it On 
the wliole, there can be small doubt that the view of the 
Home government was right 

1 6 Anne (st I.)t c. 7. 
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question most deeply interesting to the settlers at 
during this second period was the question of 
om New South Wales. How it first arose it is 
» say ; it is comparatively easy to see that it must 
It is an old view that popular governments are 
han autocratic systems for the rule of distant 
, and as the inhabitants of the old colony acquired 
►re self-government, the Government of New South 
le less capable of administering Port Phillip. The 
Melbourne bore easily enough the magisterial 
dispensed from Sydney, so long as their fellow 
^ew South Wales and Van Diemen's Land lived 
ilar system. But as the government at Sydney 
y under the control of the colonists there, the 
)f Port PhiUip district began to envy the good 
eir brethren, for their own share in the Legislative 
too small to give them a feeling of proprietorship 
we shall see, the distance of Port Pliillip from 
Dvemment soon rendered the actual representation 
e only possible alternative, that the colonists of 
Id rule the settlers of Port Phillip, was hardly 
fateful to the latter. 

bter of fact, events were clearly tending to separa- 

st every one felt that the colony of New 

was too large for united administration in any 

In the year 1846 there had been an abortive 

istablish a new colony of " North Australia," by 
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proclamation of 9th November/ carrying into effect letters- 
patent of the l7th February, themselves issued under the 51st 
section of the Constitution Statute of 1842.* The new colony 
was to consist of all those parts of New South Wales whicli 
lay north of the 26 th degree of south latitude. But appar- 
ently its existence was never recognised, and it was practically 
extinguished by a proclamation (16th January 1849) of Sir 
George Gipps, who, under letters-patent of the 3d April 1848, 
declared its territory to be again included in the colony of 
New South Wales.^ 

But the year 1847 witnessed a more permanent step in 
the process of disintegration. On the 25 th June the old 
Bishopric of Australia* was divided into the four sees of 
Sydney, Newcastle, Adelaide, and Melbourne, the diocese of 
Sydney retaining the primacy over the newly-created sees, as 
well as those of Tasmania and New Zealand.^ Inasmuch as, 
at this time, the Anglican Church, with other religious denomina- 
tions, received government support, it is clear that the new step 
must have produced some moral result in strengthening the 
feeling for separation. 

Moreover, from very early days, there had practically been 
a distinct executive in Port Phillip. The treasury at Mel- 
bourne was administered as a separate institution, and its 
accounts rendered separately to the Legislative Council There 
was a Port Phillip Land Office, to which all applications for 
<L(rants of Crown lands in the District had to be made. We 
liave seen® that there was a separate branch of the Supreme 
Court for Port Phillip, with officials for whom the officials at 
Sydney were not responsible. The police and the Customs 
organisations were peculiar to the district. 

The more direct movement may be said to have begun in 
the year 1843, when, in pursuance of an address carried on 
the motion of the well-known Ur. Lang," the Governor laid upi>n 
the table of the Legislative Council a return of the revenue and 
expenditure of Port Phillip from its first settlement to the 

» Gov, Gazette (X. S. \\\\ 1846, p. 1422. 
« 5 & 6 Vic. c. 76. » Gov. Gazette. 1849, p. 117. 

^ Founded Januar}' 1836. The bishopric of Tasmania bad been separated in 
1842. 

* Copy of letters-patent in Govtrnmoit Gazette, 1st January 184S. 

• Aia€^ pp. 49 and 50. ' Votes and Proceedings, 1843, pi 27. 
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fear 1842.' The returu sho'wed' that the general 
luding that from squatting licences) had heen 
ith an addition of nearly £400,000 from the sale 
ada. making in all a total of about £620,000, 
enditure amounted to £255,000, or a sum slightly 

the general revenue, but of this expenditure a 
'as for public works. The expenditure upon 

o Port Phillip had, however, only been £204,000. 

a balance on the whole account of upwards of 

Against this balance some vague claims were 

Sydney officials for a share of the cost of the 

stration.^ 

motions on the same subject by Dr. Lang in the 
same year produced little result, but in the 
(1844) Port Phillip itself took up the matter. 

petitions, one from the District Council of the 
■ke,* and one from the inhabitants of Port Phillip 
Jly,* asking openly for separation ; and one from 

1 Council of Melbourne " which pointed in the 
I. The petition from the council of Bourke 
jractical existence of a separate administrative 

Port Plullip, tlie jealousy with respect to the 
of revenue, the impossibility of providing 
sentation of the district at Sydney, and the 
Df independence to the community, as grounds 
' That from the inhabitants geuemlly urges 
endent origin of the Port Phillip settlement, 
lent of Van Diemen's Land in 1824." The 

Town Council deals purely with questions of 



■ 1845 the motion for returns of Port Pliillip 
newed,"* and wlien tlie returns appeared," they 
1 surplus, viz. of £24,000, on the two years' 
ihis time the sui-plus came from the general 
penditure from the Land Fund having greatly 
sipts.'^ The same year also witnessed a petition 



». 1843, [.. 36. ' Copy I 


n ihid. p. 461. 


• Ibid. 1844, L II. 79. 


" Ibid. p. 135. 


' Unit. a. p. 81. 


» Ibid. 


■" Ibid. 1845, p. 147. 


" Ibid. p. 181 


> Returns in ibid. p. 463. 
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from the Town Council of Melbourne praying for an extension 
of the representation, so as to secure to Port Phillip a fair 
proportion with the whole colony.* 

It would not be easy to trace the local history of the 
question for the next two years without travelling beyond the 
scope of this work ; but that the matter had engaged the serious 
attention of the colonial government is manifest from the 
second paragraph of the very important despatch from Lord 
Grey which was laid before the Legislative Council on die 
31st March 1848.^ This paragraph refers to six despatches 
from Sir George Gipps and his successor, Sir Charles Fitz Roy, 
and to numerous extracts from the Minute Book of the Execu- 
tive Council, all bearing upon the question of separation. Un- 
fortunately, these documents are not accessible, but from Lonl 
Grey's despatch we gather that the separation movement hail 
been favoured by all the members of the Executive Council 
except two.* 

The despatch itself is invaluable as a key to the policy of 
the Home government with regard to New South Wales and 
Port Phillip duriDg the next few years. Lord Grey says 
plainly that England is prepared to grant separation ; upon 
the great principle of local government Tliis principle has 
evidently been misapplied in the District Council scheme ; it 
shall be tried again under more favourable auspices. 

But the document goes much further. Along with sej^ara- 
tion. Lord Grey contemplates "a return to the old form of 
colonial constitution." * The Legislative Council at Sydney has 
been an attempt to combine the nominee and elective principles 
in a single chamber. The results have not been encouragini;. 
and it is proposed to revert to the simpler method of two 
Houses. 

Moreover, the question of municipalities is to receive att4?n- 
tion. The evidence from America and Canada is too strong lo 
allow the Imperial Government to abandon entirely all attempts 
at municipal institutions simply because the scheme of 1842 
has proved abortive. Nay, if it be necessary, in onler to secure* 
due weight and consideration for the municipalities, the Imj^erial 

» V. and p. 1845, \\ 98. « Copy in ibid. 1S4S. ji. 177. 

' The Colonial Treasurer and the Hislinp of Australia. 

* K. amiP, 1S4S, p. 178. 
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1 be prepared to consider a scheme for making 
to the House of Assembly the relation of Constitu- 
preaentatives." 

ive all, the despatch alludes, in no obscure terms, 
Bt of co-operation amongst the legislatures of the 
tralian colonies, in the matters of customs dues, 
ther communication, and the like ; and " that part 
R'hich respects the creation of a central authority, 
establishment of the system of Representative 
throughout the whole of the Australian Colonies, 
"■an Diemen's Land, and South and Western 
Questions of territorial revenue, adjustment of 
md discriminating duties will also require careful 



.ot surprising that such a catastrophic missive 
'oke considerable comment. In Committee of 
;he Legislative Council agreed (by 19 votes to 
proposal of separation was injurious, or at least 
The question of the two Houses produced a close 
ultimately there was a majority of one vote in 
)rd Grey's proposal.* By sixteen votes to five the 
■med its former view that the approaching changes 
itution should place the control of the territorial 
)f the Civil List, in the hands of the colonial legis- 
Ld by fourteen votes to five it agreed to a lesolu- 
y condemning the contemplated action of the 
jvemment in submitting the proposed changes to 
lefore consulting the colonists.^ 
■e the Council seems to have found itself going 
ip, and the proceedings were discontinued." Enough 
one, however, to show its feeling with regard to 
estion of separation. 

the Legislative Council the feeling was also strong. 
I petitions which Lord Grey's despatch evoked do 
iVocwdiTiff*, 1848, p. 179. 

12. [Sir Charlea Fitz Roj'a deapatch of llth August 1S48 states 
ID in faToar of separatiiin "was carried without observatian." 
not agree with the offloial records, Cf. dcspatoh in V. and P. 
See also a repetition of this statement in the report of the Board 
AprU 1849, in V. a«d P. 184B, L 703.) 
i, p. 633. * Ibid. 

I, vol i. pp. 685-693. ' Ibid. 1848, 9th May. 
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not refer to the question, but many of the New South Wales 
petitions condemn it. ALnost all^ condemn, some in violent 
language, the hint of the threatened change in the position of 
the municipalities, which is regarded as a menace to the most 
valued rights of representation. Needless to say that the 
Port Phillip petitions are ardently in favour of separation, but 
towards the rest of Lord Grey*s proposals they are, at least, 
lukewarm.^ 

Shortly afterwards, however, the colonists at Port Phillip 
determined to give a practical proof of the necessity of separa- 
tion, and the manner of their proof is somewhat interesting. 

At the close of the session of 1848 the Legislative Council 
had been dissolved, and, in the month of July, writs for the 
Port Phillip and Melbourne elections were sent down in the 
usual way. Tired of what they deemed the needless delays 
in the separation matter, the colonists suddenly determined to 
show their abhorrence of the existing system by a practical 
reductio ad absurdum. The official meetings of electors were 
held in due course, but at that for the District the only candi- 
date proposed was withdrawn at his own request, and at the 
election for Melbourne the meeting returned Earl Grey, the 
Secretary of State for the Colonies, as the duly dected 
candidate. 

The astonishment of the authorities may well be imagined, 
but their proper course of action was by no means so obvious. 
By old English theory, a constituency which failed to send 
members to parliament could be heavily fined, but there was 
no pretence for saying that, even as a matter of strict law, that 
rule applied in Australia. The electoral rights and duties of 
New South Wales were purely statutory, and circumstances 
had so changed since the days of the old parliaments, that no 
legislator dreamed of providing for the case of a refusal to 
elect On the other hand, though Lord Grey was ineligible, 
as a peer, for a seat in the English House of Commons, there 
was no law which prevented him sitting in the Legislative 
Council of New South Wales, and it could not be presumed 
that he had no lauded qualification in the colony.* That 
point could only be settled when he claimed to take his seat 

1 Cf. petitions in F. and P. 1849, L pp. 681-688. 
' Vide opinion of law officers, ibid, pw 695. 
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:t o£ Uie colonists at Port Phillip were the em- 

of the govemmeut, they certainly chose their 
ill. But it is hard to see how they could benefit 
)y the new nianceuvres. 

cial view, taken by the Colonial Government, was 
tors had acted upon a sudden Impulse, and would 

of their rashness.' There is considerable colour 
, for it is fairly clear that up to the morning of 
ly {the day before the District election) candidates 

field in the usual way,'^ and the notices of the 
ch appeared in the papers of the 21st betray a 
if surprise. One of the two leading Melbourne 

the day ^ heartily approved of the scheme, tbe 
mod it as suicidal* 

Bless, there was a good deal of determination in 
af the supporters of the movement. The Port 
ors prepared a long memorial, in which a state- 
ir grievances and a full account of tbe election 

culminated in a prayer for immediate separatiou. 
d was adopted at a public meeting, and signed by 

of Melbourne.' One of the minor influences at 
to have been hostility to the great squatters, who, 
. no votes, but who, it was alleged,* secured the 
leir nominees, and by their means even controlled 
ent in the squatting interests. It waa hoped that 
rould frighten the squatters, by lessenmg their 
ifluence over the government, and there is some 
irt for the view in the fact that a meeting to 
e scheme was summoned at the great squatting 
eelong. The Argus, which represented the anti- 
crests, accused the squatters of combining to keep 
price of grazing land to £1 an acre, presumably to 
J prospects of the amount of licence lands being 

vernment, however, acted upon its own view, and 

,ir Caiaries Fitz Koy ( VoUs mid Proeeediaga, lSi9, i y, 6B3). 
ijd, FwUr, and Bogue (cf. Fort Phillip FalrioC for July 14, 17, 

' Tiio itelbourae jlrgus (cf. Zlat July). 
'hiUip PidHoC (saniB data). 
'pits and pToaxdiags, 1818, i. p. 896. ' Argiis, 28tli July. 
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ordered a re-election to take place for the District, making 
Geelong the chief polling -placa^ The result justified the 
measure, for at the new election held in October * five members 
were duly returned.* 

But the agitation had done its work. The memorial sent 
home to Earl Grey had stated that — " Our six seats during 
five years have been occupied by no fewer than seventeen 
members. . . . Two elected resident members never sat at 
all, and but one resident member ever sat out more than a 
single session." ^ This was enough to convince any impartial 
person, and doubtless the statement had weight with Lord 
Grey, for within a few weeks of its receipt we find the 
Cabinet ^ approving of a very elaborate report of the Board of 
Trade, which dealt fully with the question,* This report 
bears date the 4th April 1849, and was drawn up in 
pursuance of an order in Council of the preceding Slst 
January, referring to the Board for consideration the corre- 
spondence between Lord Grey and the Australian Governors.^ 
It is worthy of the most careful study, as impartial evidence 
of the views of English statesmen towards the Australian 
colonies in 1849, and as the basis of subsequent l^islation. 

Upon the immediate question of separation the report is 
very clear. The earnest desire of the Port PhiUip settlers and 
the difficulties of representation at Sydney combine to render 
the step inevitable, and Her Majesty is requested to sanction 
it formally by bestowing her name upon the colony to be newly 
created. It is especially to be noted, in view of subsequent 
events, that the Board of Trade at this time entertained no 
doubt upon the afterwards vexed question of boundaries. " The 
line of demarkation between New South Wales and Victoria 
would coincide with the existing boundary between the two 
districts into which, for certain purposes, the Colony is already 
divided. It waidd commence at Cape How, pursue a straight 
line to the nearest course of the river Murray, and follow the 

> Ginj, OazeUe, 25th August 1848. 

' The time had been extended by proclamation (ibid, 29th Septmber 
1818). ' Ibid, 24th October 1S4S. 

< r. and P, 1849, i. p. 666. 

• /.«. nominally, of course, the Privy Council. 

* As to the nature of this latter body, cf. ante, pp. 2-4. 
' Copy of report in V, and P. 1849, l p. 702. 
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eU river as far as the boundary which now divides 
Walts from South Australia."''- 
3i^h we are dealing, in this chapter, chiefly with 
ject of separation, it is convenient here also to state 
other views of this important document, upon 
imately connected with it. 

then, after much consideration, the Board advises 
in of the single chamber form in the constitutions 

old and the new colony. Its own opinion, backed 
Uiorittes in England and tliat of the Governor of 

Wales,' points the other way, but deference to the 
he colonists,' and the pledge of the Secretary of 
d the present introduction of the bi-cameral system, 
^ard to the abortive scheme of local government 
A by the Act of 1842, the report" deprecates the 
ibion of the existing District Councils, but suggests 
tt of the scheme until it is set in motion by local 
'o stimulate such request a most important proposal 
iz. to allow each local body to expend one-half of 
from Crown land sales within its district in the 
public works, instead of having the expenditure 
the central government at Sydney." 
lie subject of pubHc worship the report recommends 
ur churches then at present temporarily endowed 
general revenue' shall have their endowments 

to them in perpetuity by charges on the revenues 
3pective colonies,* the proportions being shghtly 
in accordance with the latest statistics, and the 
islatures being left free to endow any other religious 



ed question of the Civil List also receives attention. 
been a complaint of the colonial legislature that by 
iousof the constitution of 1842 they were deprived of 
aver a large portion of the general revenue, as well 

', 1849, i. p. 706. ' Cf. ibid. p. 309, 

f04. • Id Lord Grey'a deapalch of Slat July I84S, ibid. p. 309. 

roe. • P. 707. 

'elt ot England, Cbnrcli of Scotland, Roman Catholica, Wealoyans. 
ily in New Sooth Wales that any sach proviaion had been innde, 
cheme i« thereforo only to apply to N, 3. W. and Victoria. 
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as over the Land revenue of the colony. The report proposes 
that this restriction shall no longer prevail, but that the local 
legislature shall have power to alter, hy statute specially reserved 
for the royal assent,^ the appropriations for the Civil List* 

The question of customs duties leads up to the important 
question of a General Assembly. The Board is so strongly 
convinced of the importance of an uniform tariff for Australia 
that it recommends its promulgation by Imperial statute, with 
power to alter it conferred upon a general Australian Assembly. 
For this purpose one of the Australian Governors is to be con- 
stituted Governor-General, and he is to have power to summon 
a House of Delegates elected by the various Australian legis- 
latures. The general body thus created is to have power to 
legislate for all Australia in matters of Customs and harbour 
dues, mails, means of transport, beacons and lighthouses, a 
general Supreme Court of Appeal, and the like, as well as in any 
matter unitedly submitted by all the colonial legislatures.' 

Such were, in outline, the features of the great Beport of 
the Board of Trade, which, being formally approved by the 
Privy Council on the 1st May 1849, became the basis of the 
approaching legislation. 

A copy of the Report was at once forwarded to the colony 
by Lord Grey, with a despatch which promised the immediate 
introduction into parliament of a bill to cany out its sugges- 
tions. On the 26th September 1849 these documents were 
laid before the Legislative Council.* But before their receipt * 
the Council had practically affirmed its recognition of the 
separation claim by agreeing to a resolution proposed by Mr. 
Foster, " That in the opinion of this Council all revenues raised 
in Port Phillip after the 1st January 1850, whether General 
or Territorial, should be expended for the benefit of that 
District." • 

These events practically settled the question. In the year 
1850 two despatches were received from Lord Grey, in which 
the Secretary of State regrets the unavoidable delay of another 
year in the passing of the Constitution Bill, and makes two 
rather important announcements with regard to the plans of 

^ Note how different this is from the Councirs ideal of an annual rote. It 
is, however, in accordance with English precedent. 

« P. 709. » P. 710. * V, and P, 1849, i 279. 

• Viz. on 7th August 1819. « V. and P, 1849, L 162. 
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■government The new constitution will not 
I uniform tariff, but will leave it to the General 
while the question of the elective franchise will also 
le colonial legislatures.^ 

er point is worth noticing. On the 18th July 1850 
tive Council adopted an Address to Her Majesty 

the resolution that " the reserving to tlie Secretary 
■ the Colonies the gift of appointments to public 
ew South Wales is inexpedient, and that from the 
^ate of society in this colony the patronage should 
y vested in the Local Executive." - This is a fore- 
)f a still greater change, a change which is not to 
few years yet. It is significant as showing the 
I which men's thoughts are turning— to the full 
:y of Cabinet government on the old model 

the present we have enough on hand. Separation 
irith its need for new arrangements and divisions. 
) arrangements are we shall see when we deal with 
atitution. Meanwhile the visitor to the Melbourne 
rary may read, in framed broadside, how, on the 
mber 1850, came the glorious news to Melbourne 
iparation Bill had at last emerged from the furnace 
erial parhament, and how, by the proprietor of the 
doming Herald, the citizens of " the long oppressed, 
ed Port Phillip " were Invited to make merry and 



I Deapatclies in V. and P. 1 



' V. and P. 1850, i. 78. 



CHAPTER XIV 



GENERAL CONDITION OF PORT PHILLIP IN 1850 



At this crisis in the history of Victoria it may be well to turn 
aside for a moment from the strictly constitutional line, and 
take a bird's-eye view of the general state of the community. 

On the 31st December 1850 there were 69,739 persouB in 
Port Phillip, and these had risen to 77,345 by the Ist March 
following. At the latter date the local distribution was as 
follows : — 



Melbourne 
GeeloDg 
Other places 



Total 



23,143 

8,291 

45,911 

77,346 



Classed according to occupations, the population was divided 
thus : — 



Commerce 


5,000 ] 


Agriculture . 


3,900 


Pasture . . . , 


7,300 


"Other labourers" . 


6,000 


Mechanics and Artisans 


3,400 


Domestic service 


4,600 


" Other occupations " 


3,500 


(Unclassed) . 


41,000 



» (In round figures.) 



The most striking results are, however, obtained from the 
records of sex and aga The males exceeded the females by 
fifteen thousand (or more than one-fifth of the whole com- 
munity), and of the total number of males in the community, 
more than one-half were between the ages of 21 and 45. In 
other words, the masculine vigour available was in an enor- 
mously high ratio compared with the average community. 
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rere about 11,000 houses in Port Phillip, of which 

were of atoue or brick, and the remainder of wood, 
■e substantial class, nearly four-fifths were in Mel- 

Geelong. 
ve stock of the community comprised about six 

million head, of which about seven-eigkths were 
e settled districts," i.e. in the great squatting localities 
id, Murray, Portland Bay, Westernport, and Wim- 
million head were sheep, as might have been 
om their locality, and about 378,000 were cattle, 
tal revenue for the year 1850 amounted to close 
1,000, of which £123,000 was " general " and up- 
£136,000 "territorial." The chief items of the 
snue were customs (£76,000), assessment on stock 
and "licences'" (£10,000). The principal heads of 
ial revenue were sale of Crown lands (£29,000), 
migration deposits (£92,000), and leases and licences 

(£12,000). The area of Crown land actually 
ing the year was 40,000 acres, making a total of 
r about 554 sq^uare miles, since the first settlement ; ^ 
ipossible to make a fair estimate of the sale valae 
pon these figures, inasmuch as the receipts often 
aferred payments and deposits. 
:penditure from the general revenue was about 
ind from the territorial about £96,000. Of the 

£81,000 represents immigration — far more than 
oportion, but probably the large amount is due to 
iviotis years. Upon the whole the revenue exceeds 
iture by £09,000 — considerably over 30 per cent. 
tustrial pursuits of the community were represented 
: factories actually at work — -nineteen in Melbourne, 

others in the county of Bouike. There were, of 
een breweries, thirteen tauneries, and eight salting 
fnts. 

iports of the community amounted in value to 
iiiQ principal heads being — clothing, malt liquors 
, cottons and haberdashery, hardware, and tobacco, 
mporta nearly £700,000 value came from Great 

' I.t, presnmablj publicaoa' Ucences. 
I, howerer, does not include the free grants for public purposes. 
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BritaiiL The exports were just over a million sterling, 
chiefly, of course, wool, though tallow counted for something 
substantial The exports, with trifling exceptions, all went to 
Great Britain. 

The shipping, inwards and outwards, for the year 1850 
amounted to about 500 vessels, with a burden of something 
less than 100,000 tons. More than four-flfths of these were 
British vessels. 

The convictions for crime during the year had amoanted 
to 111, but of these 102 were for felonies, and we cannot 
help suspecting either that the convictions for lighter offences 
were not fully reported, or that the administration of justice 
in minor cases was somewhat intermittent 

The picture of Fort Phillip which these figures draw is 
very different from the Victoria of to-day. At the time of 
separation Port Phillip was a great pastoral province, whose 
wealth lay in its flocks and herds. One quarter of its male 
population was actually engaged in pastoral and agricultural 
pursuits, and less than one-fifteenth in manufactures. This is 
a strange picture for one accustomed to think of Victoria as a 
great country of artisan interests, striving to build up a giant 
system of mechanical industries, and viewing all things from the 
point of view of town life. In fact, •Port Phillip in 1850 was 
on the verge of a compound revolution, which was to change 
not only her political machinery, but her social and industrial 
life.^ 

^ The figures in this chapter have been taken mainly from two contemporary 
sonrces of information — the returns in K. and P. (N. 3. W.), 1851, toI iL, an«i 
in Victorian Oovemmtnt OaseUe, 1851. They have also been compared with 
the Taluable tables contained in Mr. Hayter's Victorian Year Book for 1886-87. 
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CHAPTEK XV 



THE NEW CONSTITUTION ' 



14 Vie. c. 59 received the royal assent on the 
S 1850. It 13 entitled "An Act for the better 
b of Her Majesty's Australian Colonies," and we 
ore be careful to remember that it was not concerned 
ven mainly, with the colony of Victoria, Still, it 
,ter for us to analyse first the sections which deal 
ith Victoria, passing then to the provisions affecting 
iolonies, and reserving comment for the end of the 



it section, after a somewhat lengthy summary of the 
istory of government in New South Wales from the 
c. 83 downwards, enacts that after certain provisions 
made by the Governor and Legislative Council of 
Wales, and upon the issuing of the writs for the 
n in pursuance thereof, the District of Port Phillip 
parated from the colony of New South Wales, and 
ected into a separate colony under the title of the 
Victoria.^ The new colony is described as being 
on the north and north-east by a straight line 
n Cape Hovj to the nearest source of the Kivet 
id thence by the course of that river to the eastern 
if the colony of South Australia." 
is to be in the new colony of Victoria a Legislative 
insisting of such number of members as the existing 

is point the references to the volnmea of Vota aiid Procetdings, 
ilonirU Statute!, and OrnKfTuntnt Boiettei will indicate those of 
M otherwiee tjaaMed. 
IS. 
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legislature of New South Wales shall detennina* One-third 
of these members are to be nominated by the Crown, the other 
two-thirds to be elected by the inhabitants.^ Moreover, the 
legislature of New South Wales is to divide the colony of 
Victoria into electoral districts, and to make all necessary 
provisions for the conduct of elections.* The writs for the 
first elections in Victoria are to be issued (in default of special 
nomination by the Crown) by the Governor of New South 
Wales.* 

The electoral franchises for the Victorian Legislative Council 
are to be four in number — 

1. Ownership of a freehold within the electoral diBtrict of the clear 
value of £100. 

2. Householding resident occupation of dwelling-house, value £\0 per 

annum, within the electoral district. 

3. Holding of a pasturing licence within the electoral district 

4. Ownership of a leasehold estate in possession, with three yean to 

run, of the value of £10 per annum, within the electoral district. 

But these franchises are only available for male natural bom 
or naturalised subjects of Her Majesty and denuEens of New 
South Wales, of the age of 21 years, and the qualification 
under the first two must have existed for six months prior to 
the registration or issue of writs. 

The disqualifications for voting are — 

1. An existing conviction for treason, felony, or infamous offence in 

any part of the British dominions. 

2. Non-payment of rates and taxes due in respect of the qualifying 
interest more than three months before election or registration.^ 

The legislature of the new colony is to have full power, 
when constituted, to make any alterations in the mode of 
election and distribution, and even to increase the nimiber of 
members of the Legislative Council, the due proportion of 
nominee and elected members being maintained.^ But until 
such alteration, the existing provisions of the 5 & 6 Vic. c. 
76, and the 7 & 8 Vic. c. 72, are to be in force.^ Moreover, 
by a later section, the legislature is empowered to make radical 
changes in the constitution, by the creation of a second chamber. 

» § 2. « Ibid. » § 8. • Ihid. 

* § 4. • § 11. ' § 12, cf. ofUe, pp. 70, 71. 
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k.e\ but measures of this class must be specially 
c the royal assent,' 

irmal functions of the new legislatures created by 
are defined by the very wide permission "to make 
le Peace, Welfare, and good Government of the said 
spectively, and, with the Deductions and subject to 
ons herein contained, by such Laws to appropriate 
ic Service within the said Colonies respectively the 
[er Majesty's Kevenue within such Colonies arising 
, Duties, Rates, and Imposts levied on Her Majesty's 
thin such Colonies." ° Thus the new legislature of 
ay he said to have started with a general power of 
and a special power of appropriation of the general 
The specific restrictions upon these powers are as 



!> is to be " repugnant to the Law of England." 

w is to " interfere in any raanner with the Sale or other 

priation of the Lands belonging to the Crown within any of 

id Colonies, or with the Revenue tbeace arising." 

r is to appropriate to the public service any sum of money 

I the object has been apecifloally recommended to the Council 

E Governor on Her Majesty's behalf. 

r is to Qutborise the issue of public monies except in pursu- 

if warrants under the hand of the Goremor, directed to the 



atement of the three last restrictions brings ns 
J the consideration of the revenue clauses of the 
i. We have just seen that the Crown expressly 
rol of the Land revenue. But in other respects the 
the colonial legislature are very wide. It may 
customs duties it may think fit, upon British as 
teign goods, save only that it must not impose 
rates,* levy duties upon supplies imported for land 
ces, nor infringe the provisions of any treaty existing 
i Crown and a foreign power.^ With regard to the 
llso, its powers are gi-eatly enlarged. For Victoria 
ure ia required at first to vote an annual grant of 
r the expenses of government and pubHc worship." 

le proviaionB of 5 4 6 Vio. c. 78 and the 7 4 8 Vic. c. 71 as to 
royal assent arc coutiuned liy § 33. ' § H. 

' g27. ' S3I. ' §17, Schfid. [B). 
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But the salaries of the judges may be altered by the l^jslatnie 
unreservedly (vested interests excepted),^ as well as those of 
the political officials, while the Governor most accoiint to the 
Council for the details of expenditure, and, in varying the dia* 
tribution of the sum granted, must not increase the total amount 
payable, nor contravene any provision made by the legislatnie 
for any permanent appropriation.^ The Governor must also, 
at the beginning of every session, lay before the Council the 
estimates for the Government service during the ensuing year.^ 
On the other hand, bills altering the salary of the Governor, or 
the amount distributable for the maintenance of public worship, 
must be specially reserved.* 

With regard to the administration of justice, it is provided ^ 
that Her Majesty may by letters-patent create a court, to be 
called " The Supreme Court of the Colony of Victoria," to bo 
holden by one or more judges, with the powers of the Supreme 
Court of New South Wales under the 9 Geo. IV. c. 83. From 
the date of the constitution of such court, the powers of the 
Supreme Court of New South Wales, so far as Victoria is 
concerned, are to be vested in it ; but, until its constitution, 
the existing arrangements are to remain in force.* The 
colonial legislature is also expressly empowered to make 
further provisions for the administration of justice.^ The laws 
now operating by virtue of any authority in the territories 
comprised in the new colony of Victoria are to continue to Iw 
binding therein until altered by the proper authority, except 
that any powers vested in the Governor of New South Wales 
are to be deemed transferred to the Governor of Victoria.' 

The statute deals also with the question of local govern- 
ment, but that portion of it will be discussed in a subsequent 
chapter. 

With those sections of the statute which refer exclusivelv 

m 

to other colonies, we have nothing specially to do. We may 
note, however, that they contemplate the establishment in Van 
Diemen's Land and South Australia of Legislative Councils 
similar to those provided for New South Wales and Victoria, 
and, upon certain conditions, a similar establishment in Western 
Australia. Also it is worth remembering that the powers given 

* § 18. « § 18. » § 19. * 1 18. 

• § 28. • § 28. ' § 29. • I 85. 
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ttbytbe Act of 1842^ to separate from New South 
wrtion of territory DOrth of the twmhj-sixtk degree 
itiide, under which power tlie abortive colony of 
alia had been founded,* were renewed and extended 
tte of 1850. Her Majesty is empowered" from 
e upon tlie petition of inliabitaQt householders of 
th of the thirtieth degree of south latitude to detach 
[7 from the colony of New South Wales, and to 
I a separate colony or coloniea, or annex it to any 
ft eatabliahed under the powers of the Act of 1842, 
5W coloniea are empowered to adopt the form of 
contemplated by the statute of 1850.* 
re ia one section of the latter enactment which 
oria specially. This section, the thirtieth, empowers 
, upon the petition of the Legislative Councils of 
SVales and Victoria, or one of them (with notice to 
alter, by order in Coimcil, the boundaries laid 
statute, and to vest territory in accordance with 



changes of 1842 failed to excite attention in the 
itry, the same complaint cannot be made of the 
ihe English statesmen of 1850. In spite of the 
tter and the vagaries of Lord Palmerston, in spits 

distress and the formation of the Tenant League, 
'spal " aggression " and Jewish disabilities, Parlia- 

time to discuss with care and animation the Bill 
eniment of the Australian Colonies. Lord John 

premier of 1850, was one of the earUest English 

recognise the importance of Australia. He took 
rt ia carrying the measure, and the great names of 
y, Hume, and Eoebuok, as well as the men of the 
stone and Disraeli, also interested themselves in 
There was a formal " protest " upon it in the 



& 76, g{ 61 ud 52. 

iG. TllB colony mil be foniid delitipatcd in Blnck'a General Atlas 

M3& 14 Vic. c. 59, g 34. 
JO obviously con teiu plated the aeparatioo of the iloreton Bay 
of which Uy between the twenty-aiith and thirtieth degree of 
when Qoeetisland was actually mnde a aeparoto colony, it was 
lor the powers of the 18 & IB Vic, c. 61 (ef. 24 & 25 Vic. a. 44, 
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House of Lords, and in many of the divisions the numbers 
were large and evenly divided. 

The measure seems to have been first introduced by Mr. 
Under-Secretary Hawes, in the House of CloiQmons, on the 4th 
Jime 1849.^ In asking leave to bring in the bill, lir. Hawes 
announced that it had three great objects ; the separation of 
Fort Phillip from New South Wales, the establishment in each 
of the other Australian colonies of a constitution similar to that 
then in force in New South Wales, and the creation of a 
federal union amongst the colonies for general purposes. As 
minor objects, it was desired to give the colonies power to 
initiate a change to two-chambered constitutions, to establish 
an uniform tariff, and to introduce an amended scheme of 
local government. Mr. Gladstone, as one of the leaders of the 
Toiy Opposition (he had been in office under Sir Bobert Peel 
three years before), professed a general approval of the measure, 
but strongly recommended an extension of the existing 
franchise, and an attempt at two-chamber constitutions (especi- 
ally in view of a federal union), and dtrongly deprecated any 
attempt to fix a general tariff, either by the Imperial Parlia- 
ment or a Greneral Assembly.^ After a few more obeervationfl, 
including a speech from Lord John Eussell leaning decidedly 
against the two-chamber principle, leave was given to introduce 
the bill,^ which was read a first time on the 11th June,^ but 
did not get any further in the session. A similar fate befell 
another bill introduced on the 26th June.* 

But early in the session of 1850 a new bill was introduced 
by the premier. In a long and interesting speech. Lord John 
Eussell reviewed the history of the Colonial Empire, and 
explained the reasons which had led the Government to adopt 
its present policy. He admitted that the new bill differed 
from its predecessor in one important matter, in that it left to 
the colonists themselves the fixing of their own customs dues. 
The eager zeal of the new British convert* was not to impose 
free trade upon the unwilling colonists. " That, I say, must 
in future be a cardinal point in our policy." ^ At the same 

» English Hansard (3d series), cv. 1125. « iWi p. 112S. 

» Ibid. p. 1138. * Ibid, p. 1368. » Ibid. cvL p. 922. 

' Sir Robert Peel bad practically given tbe deatb blow to protectioii in EngUnd 
\}j carrying, in 1846, his bill to abolish the com duties. 
' Hansard, voL cviiL p. 565. 
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tiHe dear that the premier hoped that the coloiiiea 
r the example of England's fiscal reforms. 
other important point, Lord John Russell made a 
He was willing to leave the long-vexed question 
1 revenue to be settled by the federal assembly 
jill proposed to autboiise.' This offer, though it 
en advantage of, must be carefully borne in mind 
g the conduct of the Imperial Government on the 
jn. 

imier was followed by Sir William Molesworth, 
c (as spokesman of " The Colonial Reform Associa- 
jladstone, and Mr. Joseph Hume, all of whom, on 
or another, felt bound to oppose the Government, 
■ professed to agree in the main with the bill. 
me, who had the support, amongst others, of Mr. 
tt, the official agent lor the colony of New South 
strongly opposed to the creation of single-chamber 
but his view was negatived in committee by 198 
Vl? In the Lords a similar proposal by Lord 
was only lost by two votes.' Mr. Gladstone also 

introduce into the bill certain clauses conferring 
If-government on the Anglican Church in Australia, 
1 defeated by 187 votes against 102,* and the 
Kford's attempt in the same direction in the House 
)t mth a still worse fate.* The General Assembly 
hs bill were easily carried in a thin House of 
but though they scraped through Committee in 
Earl Grey thoi^ht it prudent to withdraw them 
ill came on for third reading.* As agreed to in 

these clauses empowered Her Majesty, upon 
my two colonies to the Governor-General, to create 
i by Order in Council " The General Assembly of 
jonaisting of the Governor-General and a House of 
ected by the legislatures of the petitioning colonies, 
Hera as should afterwards join, in the proportion of 
to every twenty thousand inhabitants, with a raiui- 



voLoix. 



' Haiisavti, voL c 


viii. \^. 555. 




■3. 1343. 


» IhU. vol. cj 


a. p. 10J7. 


.33. 


• Ibid., vol. c 


li. p. 1067, 


. 808. 


' Ibid. vol. c 


xi. p. 1227. 


« Ibid. vol. ciii 


i. i>. 171. 
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mum of four for any colony. The General Assembly was to 
have power to levy and expend customs duties, create a GenenL 
Supreme Court, and regulate means of commumcattoii for tlw 
colonies represented in it, and alao to legislate for such colonita 
upon such other matters as they might unanimously at^ree » 
submit to it. But, of course, the authority of the Asseoibly 
was not to extend to colonies not represented in it, and it wh 
even provided that a colony joining the Assembly might excapt 
itself from the operation of the matters expressly confided to 
the Assembly by the statute,' 

Id the Upper House, the important section fixing tbs 
frandiise for the Legislative Councils woa introduced tt tbe 
instance of Lord Lyttelton,^ but his lordship was not equally 
successful in his attempt to insert a section enabling the 
colonial legislature to repeal the Land Act of 1842. Tha 
debate is also worthy of notice for the suggestion Uiniwa 
out by Sir WUliarn Molesworth, to the effect that cokaiMl 
representatives might with advantage ait in the Houm of 
Commons.^ The uon-appearance of any provision for haniliwg 
over half the Land fund to the District Councils, ns ptvpoMd 
by the report of Uie Privy Council,* was explained by I^iid 
Grey, who pointed out tliat no statutory authority waa neceMuy 
to do that wliich the Treasury waa already empowered to do M 
a matter of administrative detail'' 

In considering the debate as a whole, we are stnuk by 
two obvious reflections. In the first place, it is cleat that tlie 
apathy which marked the proceedings of 1842 has eBtitdy 
disappeared. We have seen that the most I'rominent mm is 
both Houses of Parliament took part in the discitsaioa of tbe 
measura The speech of Lord John Huasell showed that be via 
in earnest about the matter. Earl Grey * fought hard for tka 

■ ClniucB >C length in H. L. (Scu. Ptb), 1850, vol. ui pp. 18-31. 
» Haaaarf, vol. oni p. 10*8. ' Ibid. roL viii p. lOOT. 

* AvU, p. 133. ' HaiiMxi, vol ezi !& fOf. 

* Th« iLUne at Grej occurs so often luirl so hoDOurabl; in th« poUtlat UMHf 
of Ihi* poriod, that it ia Dcccssuy to warn the md*t tffiait aaJnda^ na 
Colonial Searetaiy of 18S0. tbo father of the Coiutitution SlatatB, wm bri Qngr, 
•ud miut uot l>e miatakia for liia rvlativa Sir Gcorgi Ony, who na Hmm Oimi. 
larj in tlin ania Cahinet and became Colonial Sccntuy Ui I8S4, « 
of tho offliws of War aocl the Colaniea. Tide Sir George Gny , agiiB. ■ 
eonfnuudo) with the SirGson^ GrefofKew ZraUiid anil Sonlh A" 
this lime Govmiot of Sew Zoakud. 
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IliOrds, and perhaps showed true wisdom in refusing 

he whole measure by retaining the clauses so narrowly 

lommittee. 

!ond point to notice is the extreme anxiety shown 

ent to learn the wishes of the colonists, and to 

them when they were known. There was much 

» what these wishes actually were, but the deference 

them is obvious. The only fact wliich can be fairly 
st the admission is the refusal of the House of Lords' 
nsel for the opponents of the measure at a late stag& 
Min be no doubt that the House was riglit both in 
id application. The bill was a public bill, dealing 
general interests. The temper of Parliament was 
any reasonable view of dissent could have found 
'ession from the lips of its members. On the other 
pplicasts had no official authority, there was nothii^ 
t they were anything more than individuals privately 
To have allowed them to gain special access to 
the legislature would have been to sow the seeds of 
d future intrigue. Three peers thought it necessary, 

enter a formal protest against the decision.' 
lasure itself marks a distinct advance on the legisla- 
2, It creates the new colony of Victoria, and makes 
■yi its constitutional government and administration 

It greatly extends the electoral franchise throughout 

It introduces representative institutions into South 
nd Van Diemen's Land, and provides for their ex- 
Westem Australia. It substantially increases the 
owers of the colonial legislatures. It modifies the 
d scheme of local government. It makes plain the 
ture constitutional reform in the direction of self- 
;, And finally, by placing the constitutions of all 
,Uan colonies on substantially the same footing, it 
le great obstacle from the path of united Australian 



ard, vol. cxi. \u 956. 



' Ibid. i>, H68. 
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CHAPTER XVI 

THE INAUGURATION OF THE NEW CONSTITUTION 

The 13 & 14 Vic. c. 59 reached the colony on the 11th 
January 1851, and was duly proclaimed by the (Jovemor on 
the 13th following.^ Thereupon, in accordance with the 37th 
section, it came into operation, though much remained to be 
done in order to set it in motion. 

The statute was accompanied by a despatch from Eari 
Grey (dated 30th August 1850), in which the latter explained 
the views of tlie Home government^ Earl Grey advises that 
no alteration shall for the present be made in the constitution 
under the powers of the 3 2d section. The Governor is not to 
assent to any bills reducing the salaries of existing officials, or 
making temporary grants for purposes usually provided for by 
permanent appropriations. Though the statute is silent as to 
the destination of the territorial revenue, the Home govern- 
ment has no desire to control its appropriation further than 
" to ensure its being expended on the objects to which it is 
legitimately applicable, and in a manner consistent with justice 
towards those from whom it is raised." Earl Grey also ex- 
pressly says that the 34th and 35 th sections contemplate the 
founding of a new colony at Moreton Bay, and intimates (what 
we already know) that the General Assembly clauses have 
been thrown out in the House of Lords. 

Moreover the Secretary of State encloses a copy of a 
despatch sent by himself to Sir William Denison, the Lieu- 
tenant-Governor of Van Diemen's Land, dated 27th July 

* Gov, OazetU (N. S. W.), 1851, 13th Jwinary. 
« Copy in r. and P. (N. S. W.), 1851, Seas. L 
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his despatch deals more exactly witli the appropria- 
e Land fund, and directs that it shall he used to 
our where specially needed, and to provide public 
Tiere there are local bodies in existence, the actual 
3 should be entrusted, so far as posaihle, to them, 

there are not the Government should distribute, 
I the colonial legislature, in which the views of the 
:rs are apt to be insufficiently represented. These 

were laid before the Legislative Council of New 
les when it met to cany out the preliminaries for 
nstitution. 

iating Council was convened for this purpose by a 
on of the 31st January 1851,' which announced 
incement of the session on the 28th March. On 
ted day the Council met,* and as an item of interest 
ns we may note that in this last session William 
took his seat as member for Melbourne, vice Earl 

■ovemor's speech requested the Council to work out 
ition for the new constitution, and, aa we shall see, 
il accomplished the task. But it was by no means 
itb the turn of events. On the 8th April Mr. 
1 moved for a select committee " to prepare a remon- 
ainst the Act of Parliament 13 & 14 Vic. c. 59 " 
jtution Statute), and the motion was carried, a com- 
ing appointed by ballot* On the 29th April it 
J ita report, which contained five separate " protests," 
[ what may be regarded as the popular views of the 
ise five protests ate directed against — 

appropriation clauses of the Constitution Statute. 

continaed reaervation of the Land revenue. 

control reaerved over the Customa. 

appointment of government officials by the Home authorities. 

provisions for the reservation of bills,* 

eport was adopted by a vote of 18 to 8, the protests 
led into resolutions of the Council, and ordered to he 

1 Copy in V. ami P. (N. 8. W.), 1851, Sesa. i. 

» Oaa. Oaiettt [N. 3. W.), 1851, Slst January. 

» r. mtd P. (N, S. W.), 1851 (Seaa. i.), sub date. 
^^ Ibid. > Ibid. 8th April 1851. ^^ 

^H| ■ Ihid. sub date 2eth April. ^^H 
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sent to the Socretaiy of State and die members .of the Erivy 
GounciL^ 

Another element of hostility had been introdnoed bj the 
neir member for Melbourne, Mr. Wettgaith, who on the 15th 
April moved that an Address should be presented to the 
GoYemor for '^ all evidence, oorrespondence, and other docs- 
ments, exphmatorj of the prxncaples acted upon in determining 
the boundary, as at present fixed, between the Sydney and 
Port Phillip Districts, now to 1}e constituted the CSolonies of 
New South Wales and Victoria respectively." But this motian 
was lost* 

In spite of these evidences of discontent, the Legislative 
Council performed the task allotted to it Four cf the five 
statutes of the session provide the necessary machinery for 
setting the constitution in motion, and three of them specially 
concern Victoria. The foturth was a new Electoral Act for the 
mother colony. 

The 14 Vic. No. 45 (N. S. W.) provides in effect that all 
justices of the peace and other ofBcaals holding office or 
commonly resident within the Port Phillip District at the 
passing of the Act shall continue to act as Uiough the Separa- 
tion Statute had not been passed, untU removed or re-appointed 
by the Government of Victoria. 

The 14 Vic. No. 47 (N. S. W.) is the Victorian Electoral 
Act It provides^ that the Legislative Council of Victoria 
shall consist of thirty members, ten nominee and twenty elec- 
tiva The elective members are to represent sixteen electoral 
districts constituted as follows — 

1. Northern division of Bourke County. 

2. Southern Bourke County, and Counties Evelyn and Momington. 

3. County Grant 

4. Counties Normanby, Dundas, and FoUett 
6. „ Villiers and Heytesbury. 

6. „ Kipon, Hampden, Orenville, and Polwartli. 

7. „ Talbot, Dalhousie, and Anglesey. 

8. Pastoral district of Gipps Land. 

9. „ „ Murray (except that part inclnded in coonty 

of Anglesey). 
10. „ „ the Loddon, formerly "Western Port lexcept 

» r. ajid P. (N. 8. W.), 1851 (Sess. LX p. 8L 
« TWti. 15th ApriL (The votes were 18 to 14.) » § 1. 
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■. part included in counties of Dalhousie, Bourke, Anglesej', 

Xya, Momington, and Talbot). 

floral district of tlie WinuiienL 

y of Melbourne. 

wn of Geelong. 

, Portittud. 

ited towDja of Belfast and Warm&mbooL 

„ „ Kilmore, Kyneton, and Seymour.'- 

these constituencies the twenty membere are to be 
i thua. Melbourne gets three, Northern Bourke and 
iwo each, and each other electorate one* the areas 
within the towns having separate representation 
^nded from the county franchise,^ In Melbourne and 
the mayors are to be returning officers, in other 
lersons appointed by the Governor.* Electoral lists 
Formed of persons entitled to vote under the franchise 
)f the 13 & 14 Vic. c. 59, by Collectors appointed 
lyoKi in Melbourne and Geelong, and by the chief 
I in the other electoral districts,^ and these lists are 
t by the town clerks and clerks of petty sessions 
public inspection.' Revision Courts are to be held, 
ard of the towns by the alderman and assessors, and 
her electoral districts by the justices of tlie peace 
Sessions,^ and the revised lists are to be recorded 
36 circulated.* The writs for the first election 
3 iBBued by the Governor of New South Walea ; 
juent general elections by the governor of Victoria, 
rasual vacancies by the Speaker.'" They are to be 
to the returning officers, who must hold polls, if 
, on the demand of six electors, at which the voting 
aken by signed papers." (Ihiring the passage of the 
gh the Council there had been three petitions from 
lip in favour of the ballot, but their suggestions were 
ed.) '^ The names of the successful candidates are to 
ied on the writs, and returned to tlie Clerk of the 
e Council, and by him kept as evidence for five years.'* 



'S3- 



' g u. 



d P. (N. B. "W.), 18BI, Seas, i., llth, lEth, and 29th April. 

D. No. 17, K 41, IG, Olerk of which Legislative CoouaU ! The 
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The Act prescribes substantial penalties for bribery, persona- 
tion, and repetition.^ 

The Council may proceed to business when there are not 
more than three vacancies by non-return,^ and disputed returns 
are to be decided by a committee of seven members nominated 
(subject to the approval of the Council) by the Speaker at the 
beginning of each session, as " the Committee of Elections and 
Qualifications." ^ Cases are to be brought on by petition, signed 
by a candidate or alleged elector, and presented to the Governor, 
or (at a bye-election) the Speaker, within four weeks from the 
return complained of, and referred to the Committee.* The 
Committee is to have large powers of summoning witnesses, 
inspecting documents, and awarding costs ; and it may either 
declare simply upon the validity of an election, or report a 
special resolution to the Council^ It will be noticed that this 
provision for the trial of election questions, which was adopted 
also in the contemporary New South Wales Electoral Act,* is a 
return to the principle of the Grenville Act It hardly appears 
to be an improvement upon the plan of 1842. 

Finally, the Council passed the 14 Vic. (N. & W.), No. 49. 
which provided that all laws and (Jovemment or other Public 
Kegulations, especially laws imposing Customs and revenue 
duties, previously made for the colony of New South Wales, 
and then in force within the District of Port Phillip, should 
remain in force, after separation, in the new colony of Victoria, 
until altered by the Victorian legislatura 

Having made these preparations, the old Legislative Coimcil 
was, on the 2d May, prorogued till the 1st July,^ and, (»u 
the 30th June, dissolved. On the following day, 1st July 
1851, the writs for the first election to the Victorian legisla- 
ture were issued,^ and thereupon Victoria became a separate 
colony. 

So much for the changes in legislative machinery. We 
have now to notice the arrangements made by the executive. 

But before passing to these, we may turn aside for a 
moment to note an event which, though not of obvious con- 
Victorian Council was not yet in existence, and therefore, presmnablj, could not 
have a clerk. * §§ 46-61. * § 53. » « 54-57. 

* §§ 64, 65. » §§ 68, 67-72. • 14 Vic (N. S. W.), No. 48, fi 55-59. 

' r. and P. (N. S. W.), 1851. Sess. i. sub date. 
8 G. O. (N. a W.), 1851. 1st July. 
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1 importance, was practically to change the whole 
of Australia, and with it the Victorian Constitution. 
ence of precious metala in Australia had long been 
, and the price of land had risen in consequence. 
the month of May 1851 the discovery of gold at 
placed the matter beyond all question, and seat throi^h 
aunity an electric shock of such force as threatened 
rse its members. The Governor took a firm stand 
ind by a proclamation of the 22il May 1851 ' claimed 
rown the exclusive property in all gold, whether found 
i or Crown land, and threatened prosecution against 
should attempt to take it without licence. At the 
le the proclamation promised speedy regulations for 
of licences. 

promise was fulfilled on the very next day, when 
ina for Gold Licences, drawn up by the Governor, with 
36 of the Executive Council, duly appeared,' The 
I not fall within our province, for the Regulations were 
by the separate government of Victoria upon the 
of gold within the new colony, and it is doubtful 
w South Wales Regulations were ever deemed to be in 
/^ictoria. 

ituni to more immediate topics. At the beginning of 
ived an important despatch containing the arrange- 
the executive in contemplation of the ensuing changes, 
y encloses the following documents — 

IDT Rojal Commisiiiona under the great seal, appointing Sir 
harles Fitz Roy Governor of New South WaloH, Van Diemen's 
sad, South Auatralia, and Victoria respectively. 
ie Iiutnictioas for carrying out each of these CommisBiona. 
lyal Commission under the Great Seal, appointing Sir Charles 
iU Roy Oovfmor-General of all Her Majati/i Aiutraliaji poaxs- 
on*, melvdiny Ihe colmiy of Watrm A lulralia. 

Secretary of State also intended to include a commis- 
ir Charles Fitz Roy, under the seal of the High Court 
ralty, as vice-admiral of the four colonies of New 
Tales, Van Diemen's Land, South Australia, and 
, but at the last moment it was found that this docu- 
s not ready.] 

Ttatlle (N. S. W.), 1851, 22d May. ^ Hid. 23d May. 
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4. Three Commissiona, under the Ro^ral Sign -Manual, to iIm 
respective Lieutenant-OovemorB of You Dienien's I^nd, Santh 

Auetraliu, and Victoria. 

The explanation of this Bomewhat embarrassing irealth of 
documents is given as follows. 

Sir Charles ia to open immediately his Commlasions n 
Governor of New South Wales and Governor- General, and the 
farmer, together with its appropriate Instructions and tho 
Commission as Vice-Admiral of New South Wales, is to Iw 
deposited in the archives of that colony. The Commissions 
Governor and Vice-Admiral of the other colouies, together wil 
the appropriate Instructions, are to be transmitted to 
respective Lieutenant-Governors, to be by them opened 
deposited in the archives of their coloniea With tliese 
Governor- General is to transmit the Commissiona of 
Lieutenant-Governors. 

Tlie Commissiona as Governor-General and Governor are not 
to he used to interrupt the ordinary course of adinitusljmtian in 
the other colouies, which will continue to be perfectly distinct 
from that of New South Wales, the Lieutenant -Goveraon 
corresponding directly with the Colonial Office. But the Ticw 
of the Secretary of State is, that " the oflicer aduinitttering the 
government of the oldest and largest of those colooica ahonld 
be provided with a general authority to superintend tlic initia- 
tiou and foster the completion of such measures as those cotn- 
munities may deem calculated to promote their common woUian 
and prosperity," The Lieutenant-Governors, therefore, will 
be instructed to communicate on matters aflecting commoa 
interest with the Governor-General, and to be guided by hit 
judgment Especially, the Secretary of State deaim that no 
legislation shall be allowed which has for its object the creatioa 
of difTerences between the import duties of New South WbIm 
and Victoria, without mutual communication. And if the 
Governor-General does deem it necessary to visit other of the 
three colonies, his authority will unquestionably soposede that 
of the Lieutenant-Governor for the time bong. Snl Gny 
regards it as unlilcely that Sir Charles will bore ocouaoo, 
under any circumstances, to visit Western AnstraUa.* 

In pursuance of these instructions Sir Charles FiU Boy toofc 

■ Copy oT despatch in Oav. OaseUti.'S. S. W.), ISSl, TUi Jqm, 
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rf office, and proclaimed himself Governor-General on 
June 1851. 

ig now to Victoria itself, we find Mr. La Trobe, 
.5th July 1851, announcing his appointment as 
b-Govemor, under the aign-maaual, whicli, in effect, 
him to exercise the powers contained in the 
) Commission during the Governor's absence, Mr. La 
nelamation also announced that Her MajeBty had 

the Principal Law Officer, the Treasurer, and the 
jf Customs to be memhcrs of the Executive Council 
a.^ As the Lieutenant-Governor was at this time 
head of the Executive in the colony, it may be 
le to see what were his actual directions and powers 

Commission, which, it is believed, has never been 

e terms of this instrument, the Governor is directed 
re that the legislation of the colony conforms to the 

on the subject in the Constitution Statute, and to 
a Executive Council of persona nominated by the 
th the advice of the Privy Council, or provisionally, 
[, which Executive Council is in no case to consist of 
four members. He is empowered to divide the colony 
itricta. Counties, Hundreds, Towns, Townships, and 
to make grants of Crown land with the advice of hia 

Conncil, and, subject to tlie provisions of the various 
ad his Instructions on the subject, to appoint judges 
ial officers, to remit fines and penalties up to the 
■ jC50 ' in each case, to pardon or suspend or mitigate 
bment of offenders, and to suspend irom office, in 
3 with the terms of his Instructions, any officials he 
I it necessary to remove, until the Crown's pleasure 
, In case of the death or absence of the Governor, all 
3 vested in him may be exercised by any Lieutenant- 
appointed under the sign-manual, or, in the event of 
1% DO such person capable of acting, by the senior 
or the time being of the Executive Council 

iMtU, 18G1, SSil July. [Apparently there liad been a. misprint in the 

A 

ginala of these docaments arc in the TrCBSar; OSces at Melbourne. 

tnit vaa abolished iu the goveniorahip of Sir Henry Barkly (Lettera- 

, Deceinb«r IS58, in Treasury offices at Melbourne). 
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But these formal powers were considerably qualified by the 
Eoyal Instructions which accompanied them, and which really 
formed the practical guide of the Governor's conduct. By 
these, the Governor is directed to observe certain rules for the 
prevention of ambiguities in legislation, and to reserve for the 
royal assent all measures having the following objects : — 

1. Infringement of the royal prerogative or the freedom of worship. 

2. Pledge of public credit for negotiable instruments, or introduction 
of paper or token currency. 

3. Raising of money by lotteries. 

4. Facilitating divorce. 

5. Making grant to the Qovemor, or conferring a private benefit on 
any person without reserving the rights of others. 

6. Interfering with the interests of British subjects not resident in 
the colony. 

He is also directed as to his appointment of an Executive 
Council, he must (unless specially prevented) preside at all its 
meetings, and see that accurate records of its proceedings are 
kept and transmitted to England. If he overrules the opinion 
of the majority upon any question, he must allow them to enter 
their reasons at length in the Minute-Book. He must properly 
QBXty out, in his alienation of Crown lands, the rules laid down 
by the Crown Lands Act. In making appointments to the 
public service, he must, in the first instance, only act tem- 
porarily, and await the confirmation of the Home government 
When a death sentence is pronounced, he must call a 
meeting of the Executive Council, and summon the judge who 
tried the case ; but the final responsibility for the confirmation 
or respite of the sentence must rest with hiuL Finally, the 
Governor is to assist in the organisation of the diocese of Mel- 
bourne, recently constituted, and to protect and educate the 
aborigines by all means in his power.^ 

Mr. I^ Trobe's own Commission (of the same date with that 
of Sir Charles Fitz Roy) simply appoints him to the office of 
Lieutenant-Governor of Victoria, with all the " Bights, Privileges, 
Profits, Toniuisites, and advantages to the same belonging." to 
hold (luring the pleasure of the Crown ; and empowers him, in 
case of the absence or death of the Governor, to exercise all 
the powers contained in the latter's Commission, according to 
present and further Instructions.* 

' Original Instructions in Treasury offices, Melbourne. 
■ The original of this commission is also in the Treasury oflioes at Melboarne. 
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ersoDS unfamiliar with the mysteries of Downing 
SS6 arrangements may seem needlessly complex.' It 
3d well be doubteJ whether it was wise to attempt 
a general Executive for Australia, in face of the fact 
mperial parliament had definitely declined to create a 
gislature, or even to provide for its creation. Suppose 
ly difference of opinion between Sir Charles Fitz Eoy 
a Trobe, with regard to Victorian affairs, the Legislative 
'Victoria had taken the aideof the Lieutenant-Governor 
3 chie£ Both parties would have been placed in an 
position. But if the legislature had appealed to Sir 
itz Eoy against the Lieutenant-Governor, the position 
tter might have been intolerable. It must be re- 
, that Sir Charles Fitz Koy was not only Governor- 
f Australia, but Governor of Victoria, as well as of 
h. Wales, Van Diemen's Land, and South Australia. 
irda Western Australia did he stand in the position 

overlord, and the terms of his Instructions were such 
uflt have felt that his position with regard to Western 

was intended to be merely nominal. It was donbt- 
'ear that the same result would ensue in the other 
'bich led the Home government to make the compli- 
ingements described in this chapter. But it seema 
. likely that these arrangements, if acted upon, would 

dire confusion, and, as a matter of fact, they never 

1 on, at least so far as Victoria was concerned. If it 
ly desired to pay a well-merited compliment to a 
public servant, whose sphere of action was being 
' reduced just as he was deserving well of his country, 

might surely have been attained by the simple grant 
ular distinction of Governor- General to Sir Charles 



ver, the arrangement was continued during Sir Charles 
1 tenure of office. Sir Charles Hotham's commission, 
3d December 1853,^ being in the same form as that 
, Trobe. But on Sir Charles Fitz Eoy's departure. 



ssiblc thut they were anggeeted by Iniiiau precedentB. [Cf. 33 Geo. 
I 10-46, and 3 Jc 4 WiU. IV. c. 85, §« 56-G9.) And sgain, the 
recedent nay have reacted on aubacquent Indian practice. 
I in Treoanry afRces at MelhaoriiG. 
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in Jaauary 1855, a new CommissioQ os Giovemor of Victom,* 
substantially in the same form as that of Sir Charles Fit2 Boy, 
was issued to Sir Charles Hotham; and though the title of 
Governor-General was continued till the arrival of Sir John 
Young in Sydney in the year 1861,'' we hear very little more 
about it. It seems to ha^'e been of no practical valuei 

With these preparations, the constitution of Victoria was 
got to work. But not without a severe trial of stability. For 
the discovery of gold in New South Wales was Bp<?edily fol- 
lowed by its discovery in Victoria, and so great was the slicclc 
that the wheels of government were well-nigh stopped Oa 
the 16th July 1851, less than three weeks after separation, 
the Lieutenant-Governor was obliged to issue a notice to tbA 
effect that any public servant who resigned his post tn tbo 
exbting emergency would be noted as tangible to serva o^jsin, 
and would certainly not be re-appointed during His Excelleoeya 
administration.^ And this ominous notice was followed at tha 
expiration of a month by a proclamation * declaring it to bt 
illegal to take gold from any lands in the colony, and to dig 
or search for gold in the unalienated lands of the Crown. Oo 
the 18th August 1851 appeared Regulations for Gold LicoooBl 
They are practically identical with those issued by Sir Chaifac 
Fitz Roy for New South Wales, and fix the licence fee At thb^ 
shilhngs a month, payable in advance the licence to be obbdD> 
able from the Commissioner on the spot, who is to main nila 
adjusting the boundaries of the different claims, to p ro i wa t 
confusion. No one is to be eligible for a licence or i«De««l 
unless he produces a certificate of discharge from his Us( pfawa^ 
or proves to the satisfaction of the commissioner that he hw 
not improperly absented himself from hired service: No lioenoM 
to dig in private lands are for the present to be gnuited to uj 
person but the owners or their nominees. The Begnlatkuis «n 
followed by the well-known form of licence.' 

In spite of the severe shock produced by th 



■ D&Ud 2d Feb. 1S55. Origioal ia Treasar>- office *t Udboana. Tta^nk 
tDnm luembarship of the ExeiriitiTe Coaacil is t>; Uiia CamiaiMiaa aitaBdad %»ta. 

< Cr. Om. OiaetU (K. S. W.}, I80I, 31>t Jul., 16tli Utj. 

• OoB. OauO^. 23d July 18S1. 

* IStli Aug. 1S5], Oot. OazttU. (MS. copy in Public Libraix, lUOmifMLj 

■ Copynf B«g1lUtiouiIlan^(7ll:db,^0thAIlg. 1S51. (Spaef 
actually issued can b« teen in th« Pnblic Libnry, MelboBtiw.) 
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ussions which they aroused, the new Constitution was 
)n the 4th October the returna of the electiona were 
Ou the l7th the first meeting of the Council was 
^odamation for the 11th November, at St. Patrick's 
■ke Street' On the Slat the appointment of the 
e members was proclaimed,* and on the 1 1th 
the Council duly met.* 

were names well known in Australia on the rolls of 
^gislative Council of Victoria, Mr. J. P. Fawkner, 
pioneers of the colony, sat for the counties of Talbot, 
and Anglesey ; Mr. J. F. Palmer (afterwards Speaker) 
aby, Duudaa, and Follett; Mr. WiUiam Westgarth 
hn O'Shanassy for Melbourne City. The nominee 
icluded Mr. (afterwards Sir William) Stawell, the 
f-Justice; Captain Lonsdale, the first magistrate of 
ij Mr. (afterwards Sir Redmond) Barry ; Mr. Ebden. 
nation of his seat in the Sydney Council had led to 
I of Sir Thomas Mitchell ; and Mr. WiUiam Clark 
i future Colonial Secretary and first Eeaponsible 

Victoria. It will he noticed that of the nominee 
ily two were members of the Executive Council. 
lately upon the assembling of the legislature the 
'oceeded to elect a Speaker. The choice i'ell upon 
aimer* who, on the foUowiug day (12th November 
allowed by the Lieutenant-Governor." On the 13th 
e latter's opening speech,^ which contained more 
nteresting announcement with regard to the future 
etween the legislature and the executive. The 
Governor stated that he should submit the details 
emment expenditure, even in the unalterable items 
idule, for the Council's examination, that he should 

revised tariff after consultation with the other 
lat he should propose a new system of education 

judicial system. He asked for an indemnity for 
tlie executive in dealing with the emergencies con- 

tu, Bth Oct 185]. ' IbUi. 22d Oct. ' Ibid. 5th Not. 

. 18B1, p. 1 (this volume ia Dot in tho Public Library). 

' Ibid. p. 3. ' Ibid. p. 10. 

. waa nevei carried out. The Cuatoma Acts of New South Wales 
T the following j^ar arc aubstantialiy ililTerent (cf, IS Vic. No. 2 
18 Vic No.7[N. S. W.]) 
M 
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sequent upon the gold discoveries,^ and he laid before the 
Council the papers relative to the proposed financial settlement 
with New South Wales.^ 

Two more formalities had to be disposed of before the 
legislature could get fairly to work. Disputed returns required 
decision, and the Council needed Standing Orders to r^ulate 
the details of its business. 

There was only one case under the former head. On the 
13th November the Lieutenant-Governor laid before the Council 
a petition which he had received from Geelong, complaining of 
the return of Mr. Eobert Bobinson for the constituency on the 
ground of bribery under the 47th section of the Electoral Act, 
*' For supplying meat and drink to the voters at the said elec- 
tion and keeping open public houses thereat" ' On the fol- 
lowing day the Speaker produced his warrant appointing the 
Committee of Elections and Qualifications,^ its members were 
duly sworn, and on the 20th November the petition was 
referred to them for decision.^ On the 11th December their 
report was brought up and received. After hearing the evidence, 
the Committee found that the chai^ges had not been proved, 
but that the petition was not frivolous or vexatious.* This 
finding is practically equivalent to a declaration that " Alls 
fair in war," and is not creditable to the morals of the com- 
munity at the period. The published evidence proves, eitlier 
that the bribery was open and unquestioned, or that the wit- 
nesses were guilty of unblushing perjury." 

On the 12th December the Council adopted a set of Stand- 
ing Orders, which were duly approved by the Lieutenant- 
Governor.^ 

^ Apparently the Council did not comply with thia request, hat they puacd 
a statute dealing with future cases (15 Vic No. 15). 

« Cf. post, PI). 163, 164. » V. and P, 1851, p. 418. ♦ Ihid, nh daXr. 

» Ihid, sub date. • Report, ihid. p. 553. 

7 Evidence in V, and P. 1851, pp. 556-564. 

" IhUl, sub date. There is a copy, initialed by the Speaker, in th« Tolume 
of Votes and Proceedings at the Parliament Houses. 
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TWO FINANCIAL QUESTIONS 



cial questions were disposed of in the early years of 
lonstitution. One related to the exact footing upon 
financial separation between New South Wales and 
biould be effected, and, though not of firstrate import- 
worth a passing notice. The other, the transfer of 
ion of the Customs duties from imperial to colonial 
3mes very important in the light of subsequent events. 
L be remembered that on the opening of the first 
the new Legislative Council of Victoria, the Lieu- 
^emor had laid on the table the papers relating to 
al settlement with New South Wales.^ It will also 
)ered that in the course of the agitation for separa- 
old Legislative Council at Sydney had passed a 
to the effect that the revenues from New South 
per and Port Phillip should be treated as distinct 
st January 1850.^ The Government of New South 
; prepared to effect a settlement, upon the stricter 
division as from the actual date of Separation, based 
verage contributions of the preceding twelve months.* 
.-Governor La Trobe took a third view, and contended 
jcounts should be treated as distinct from the Ist of 
849, on the ground that Separation was practically 
rom that date.* 

162. ' Ante, p. 134. 

ute of Executive Council of N. S. W., 11th March 1862 (copy in 
53-4, ii. p. 464). 

f Mr. La Trobe, 3d May 1861, ibid, p. 466. There was no dispute 
d funds, which had practically been kept distinct from the resump- 
Tation in 1848. 
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The practical issue between the parties was a sum of 
£21,165:17:4, and, as there seemed no likelihood of an 
agreement, the Governor-General decided to refer the question 
to the Home government for decision, at the same time point- 
ing out that as the Constitution Statute made no express 
provision on the subject, it might possibly be necessary to 
obtain fresh legislation.^ The Secretary of State, being fur- 
nished with full accounts,^ on considering the matter, concurred 
with the view of the Government of New South Wales, that the 
legal date of separation was the only date of which offidfd 
notice could be taken, but for further security referred the 
matter to the Lords of the Treasury.* The latter fully agreed 
with the Minister, and further had no doubt that the settle- 
ment was warranted by inference from the Constitution Statute, 
without further legislation.* Upon this basis, therefore, the 
settlement was effected, apparently without further remonstrance. 

The matter of the Customs, though there was no dispute 
in connection with it, proved somewhat intricate, and its history 
well illustrates the complicated machinery of the Imperial 
executive. 

By the English statute 9 & 10 Vic. c. 94, a long series 
of "Acts to regulate the Trade of the British Possessions 
Abroad,"^ passed with the object of securing uniformity in the 
Customs laws in force throughout the colonial empire, were 
in effect repealed, permission being given to the colonies to 
alter and repeal the Customs duties established under those 
statutes, by colonial Act, assented to by Her Alajesty and the 
Imperial Parliament. The " Acts to regulate the Trade of the 
British Possessions Abroad " had not in express terms incluJetl 
the Australian colonies, but, as we have seen,^ they had really 
been applied to New South Wales ; and when it had been 
desired to give to the latter colony, and others of the Australian 
group, the power to impose their own Customs duties, this 
power had been expressly conferred by Imperial legislatit»n.' 
Moreover, in auditing the expenses of ^ and in making appoint- 

1 r. and p. 1853-4, ii. p. 454. - Cf. ibid. pp. 4M-4«5. 

» Ibui. p. 468. * Ibid. p. 469. 

» Viz. the 6 Geo. IV. c. 114 ; 3 & 4 Will. IV. c. 59 ; 8 & 9 Vic, c. 93. 

• Ante, p. 30. 
7 Rg. 69 Geo. III. c 114 ; 3 Geo. IV. c. 96 ; 9 Geo. IV. c 83, § ««• 

« Cf. 7 & 8 Vic c. 82. 




Australian Ciiatoms staOs, the Imperial govem- 
foDowed the practice observed in those colonies to 
' " Acta to regulate the Trade of the British FossesaiooB 
did strictly apply .^ 

tatnte of 1846 necessitated a change in thin practice, 
dingly, by direction of the Treasury in 1847 and 

years, the Imperial ofBcers employed under the 
Cufltoms in Canada had been withdrawn, with the 
of a few who remained to seciire the observance of 
absisting Imperial laws relative to trade and naviga- 
118 change the Home government now proposed to 
) the Customs establishment* in the Australian 
ind on the 8th August 1850 the Secretary of State 
Ionics {Earl Grey) issued a circular to the Governors 
.onies in question, in which he announced that the 
remment did not propose to await the coming into 
the new constitutions to effect the contemplated 
it to complete it at once. The effect of the change 

that, with the few exceptions necessary to enforce 
ial rules relative to tmde and navigation, the Customa 
ould, for the future, stand on the same footing as the 
iala in the colonial service, i.c. would be appointed 
Issed provisionally by the Governor, subject to the 
of the Colonial Office, in manner provided by the 
legulations.* 
a the course of a few months the Home government 

have changed its mind with regard to the exact 
the alterations proposed to be introduced, for on the 
■il 1851 we find Earl Grey writing to the colonial 
I to the effect that it is determined, instead of retain- 
ial officials to secure the enforcement of the Imperial 
a Laws, to transfer the whole of the Customs estab- 

to the Colonial Governments, vesting in certain of 
ial officials the powers necessary to enforce the 
rules. In return for these powers, tlie officials ui 
ire to furnish such returns and documents relating to 

y MinuU of 25tli June 1850 ( V. and P. 1852-3, i. p. 701), uid dr- 
Orey [ibid. p. 702). 

«IU7 Miuute of 25lh Juno 1850 {ibid. p. 701). 
t in ibid. J), 701. As to the Er^ulalvyta in question, of. offiuial copy 
braty, Malbounie. 
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trade as may be needed for the information of the Imperial 
government.^ 

Due notice of the application of this change to Victoria 
was sent by Earl Grey to Mr. La Trobe. In announcing the 
event, the Secretary of State for the Colonies especially cautions 
the Lieutenant-Governor to continue so far as possible in their 
present positions the existing officials, although they will 
legally be subject to his power of removal The Lieutenant- 
Governor is also directed to consider and report upon the best 
means of examining and auditing the Customs accounts in the 
colony.^ 

The next step in the process was a letter sent from the 
Imperial Commissioners of Customs to the Collector of Customs 
at Melbourne, in which the latter is informed that " deputa- 
tions " appointing him and certain others Controllers of Customs 
and Navigation Laws, together with Instructions for the per- 
formance of the new duties, have been forwarded by the 
Commissioners to the Lords of the Treasury for transmission to 
the (Lieutenant) Governor of Victoria. Upon receipt of the 
letter, the Collector is to place himself in communication with 
the (Lieutenant) Governor, with a view to the transfer, on a 
date to be fixed by His Excellency, of the establishment of 
Customs to the Colonial government. From the time of the 
transfer the Customs accounts will be rendered to the Colonial 
government.^ 

Upon receipt of this despatch the Collector of Customs at 
Melbourne wrote a formal letter to the Colonial Secretxirv, 
announcing the fact, and requesting the Lieutenant-Governor 
to name a date for the transfer.* Thereupon the Lieutenant- 
(rovernor laid all the papers before the Legislative Council,* 
and suggested the 31st December 1852 as the date for 
completing the process. In this suggestion the Legislative 
Council immediately concurred,^ and passed an Act" vesting 
the necessary powers of appointing Customs officials in the 
Lieutenant-Governor, and making general rules for the regula- 
tion of the department. But it would appear that the actual 

* V, and p. 1852-3, i. p. 704. 

» Ibid. p. 699. By the Constitution Statute (18 k 14 Vic c W. § 15) the 
Iin]>erial govcnimcnt reserved the i>ower to give directions on this point. 
» Ibid. p. 700. * Ibid. » Ibid. 11th Angost. 

• Ibid. 26th August. 7 ig yic Ko. 23. 
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ation was not effected till the appointment of Mr. 
in 1854, and even then the old title of "Collector" 
ned, though the Collector undertook the Imperial 
"Comptroller of Customs and Navigation Laws."^ 
table effect of the change would be to consolidate the 
executive, and thus prepare the way for Eesponsible 
3nt 

1 V,€mdP. 1865-6 (Papers), ii p. 51. 



CHAPTEE XVIII 



LOCAL GOVERNBIZNT 



It now becomes necessary to examine the progress made in 
the development of local government under the Constitution 
of 1850. 

By the Constitution Statute itself it is provided that all 
District Councils created under the constitution of 1842, to 
which no elections have ever taken place, shall be treated as 
null, and that even in cases where elections have taken plioe, 
the Governor may, upon the petition of the Council itself or of 
the inhabitant householders of the District, revoke the patent 
of constitution. The way thus being cleared of former wrecks, 
the Governor is to have power, upon the petition, duly pro- 
claimed, of the inhabitant householders of any division not 
included in an existing District Council, to incorporate such 
inhabitants in manner and for the purposes provided by the 
statute of 1842.^ In nearly all respects the provisions and 
powers contained with respect to the subject in the statute of 
1842 are to apply to the Districts thus created, but the 
important and unpopular provision of that statute which 
provides for the payment of half the police expenses of the 
colony by assessment levied upon the Districts, is unequivocaDy 
repealed.^ It is also provided that, in spite of any powers of 
local government existing by virtue of either statute, the 
colonial legislature may regxilate the exercise of their powers 
by the local bodies, as well as alter their constitution and 
powers and the limits of the districts themselves.* 

Practically, then, the new Constitution made the future 
formation of local government areas optional on the part 

M3 & 14 Vic c. 59, § 20. » Ibid. § 23. » Ibid, § 24. 



THE DISTRICT COUNCILS 

mhabitauts, and removed the most objectionable 
of the old system, the heavy charge for the police 

he second aession of the new legislature the matter 
n up, and a select committee appointed to consider the 
bject of district councils.^ On the 15th September a 
ifi presented." The committee fttid that the failure of 
ne of 1842 is due mainly to the great areas of the 
and to the provisions as to the police rate. They 
ad that for the future areas of local govemnient shall 
a radius of more than twenty-five miles, that the 
the local bodies shall be confined to the execution and 
nee of public works, that to this end the suggestion 
rivy Council with regard to the distribution of the 

1 revenue shall be adopted, and that the outstanding 
of the Districts of Bourke and Grant shall be defrayed 
3 general revenue,' 

hese suggestions the most substantial for general 
are certainly those which recommend a reduction of 
Df the districts and the scope of the local government 
But the report of the committee loses a good deal 
ue when it appears that the evidence upon which it 
[ ia very scanty, and obviously biassed.* Only two 

were examined, and they were both led. The 
iBt be taken merely as an expression of the a ■prvyri 

the Committee, and it was not adopted by the 

here was a rival scheme in the field. On the 7th 

2 the Lieutenant-Governor had laid before the legis- 
retum showing the amount expended on roads and 
f the government during the year 1851,* and on the 

with the appointment of the District Councils Com- 
'hich was only carried by 12 votes to 5) another 
J had been appointed without opposition to consider 
% of roads and bridges.' On the 3d November this 
e presented a very interesting report, in which they 

the previous history of road-making in the parent 

r. aaA P. 18B2-3, Uth July. " Jhid. aub data. 

•78. * Ibid. pp. 377-381. » Ibid. 1852-3, Ul December 1852. 
JUd. tnb Amis. ' Ibid. 1362-3, tlth JiU;. 
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colony of New South Wales. Before 1824 ^ all the roads had 
been made by Government as part of its ordinary duty, and 
tolls for maintenance had been levied under prerogative claim. 
This practice was recognised and continued after tiie constitu- 
tion of the Legislative Council by the 6 Geo. IV. No. 20 
(N. S. W.V continued by the 2 Will. IV. No. 12 (N. S. W.). 
and the policy thus inaugurated was extended, and great 
additional powers given to the Surveyor- General, by the 4 
Will. IV. No. 11 (N. S. W.), which also empowered the governor 
to appoint " Commissioners of Eoads," charged to inspect and 
report. But it is expressly provided by this Act that these 
developments shall not interfere with " the right of the Crown 
to make or repair public or private Eoads." • A schedule to 
this Act shows that at the date of its passing (1833) there 
were only thirteen public roads in the whole colony. 

A great step in the process of development was taken in the 
year 1840, when the Legislative Council of New South Wales 
passed an Act,^ providing for the election of trustees of parish 
roads by the proprietors of land situated within three miles 
of and usually approached by any parish road. The trustees so 
elected may hold office for three years, and may levy a rate for 
the purpose of making or maintaining parish roads. They may 
also appoint surveyors, endowed with powers similar to those 
granted to the Surveyor-General by the 4 Will IV. No. 1 1 , 
and the Governor is empowered to proclaim tolls on the roads 
and to assign the proceeds to the trustees. 

Apparently some progress had been made under this last 
enactment, for in the year 1850 we find an Act* giving: 
extended powers of letting the road tolls to farm. It should 
be remembered also that the corporations of Melbourne anti 
Geelong had considerable powers in the matter of road-making. 

Accordingly the committee recommend a further develop- 
ment of the existing policy, by the creation of an elective 
Central Eoad Board, charged with the duty of maintaining the 
main roads and bridges, and a provision for the creation of 

^ /.f*. tho (Uto of tho creation of the first Legislative Council under 4 Geo. IV. 
0. 06 (««/«•. \\ 12). 

* ThiM Act l^AikHl itself nix>n the Imperial Statute, 59 Gea III. c. 114, but the 
latter enactment really only refers to import duties. 

» 4 Will. IV. No. 11 (N. S. W.), § 33. M Vic. Na 12 (N. S. W., 

• 14 Vic. No. 6 (N. S. W.) 
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Koad Boards, in districts proclaimed by the Governor, 
rge of the parish and cross roads. The Central Road 
to have the disposal of all the government grants for 
d is to be assisted by an executive of an inspector- 
nd staff. The chairmen of the District Boaixls, when 

established, ore to have seats, but not votes, on the 
toard.^ 

I'aluable report of the committee formed the basis of 
^c. No. 40 — the " Act for making and improving Eoads 
lony of Victoria." But in one important particular the 
■ed from the views of the committee. The Central 
id created by the Act was a nominee body of three 
appointed during pleasure by the Lieutenant-Governor.* 
ral Koad Board is to have the powers and officials 

by the report,' and local Eoad Districts are to be 

I the manner proposed by the same document, except 
nitiation is vested in rather a latter class of persons.'' 
! District Boards are formed, the tnistees of parish 
ited under the 4 Vic. No. 12 (N. S. W.) are to act as 
V)ard8 for three miles on either side of their parish 
But though the District Boards, when created, are to 
■er to levy tolls, the fixing of the rate is to be left, 
B bounds prescribed by the Act, to a meeting of land- 
•nd householders,* The occupier of land is to be 
liable for the rate, but may deduct one-half from his 

II the funds collected by the District Boards are to be 
the Colonial Treasury, but are to be issuable upon 

signed by the chairmen and one member each of the 
! Boards which collected them.^ The District Boards 
capable of suing and being sued in the names of their 
but the liability for corporate debts is to be confined 
ite property.* 

was a thoroughly statesmanlike attempt to deal with 
lion, and it succeeded admirably. Up to the 31st 
f 1855, less than two years from its creation, the 
load Board had completed 152 miles of main road, 
a good deal of other work at a time when labour was 

x)rt in r. colli P. 1852-3, il pp. 604-8. ' 18 Vic. No. 40, % 2. 

.No. 40. '§5 and 7. ° g "■ 

' g 30. * 1 58. " g 69. 
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singularly hard to get and very difficult to organise.* The 
scheme of District Boards gradually developed, till it glided 
naturally into the policy of the "Shires Statute" of 1869,* 
which again led the way to the consolidating Local Government 
Act of 1874. But it is doubtful if the credit of the policy can 
rightly be claimed by Victorian statesmen, for there can be little 
hesitation in attributing the main outlines at least of the scheme 
to similar legislation which had taken place a short time before 
in South Australia and Van Diemen's Land.^ 

But another great step in the development of local govern- 
ment was taken in this period. In the year 1854 general 
measures upon the subject were proposed by the Government, 
which obviously wished to attempt some fulfilment of the 
intentions of the Constitution Statute. Although former efforts 
to introduce a complete scheme of local government into the 
country districts had not been successful, the town corporations 
of Melbourne and Geelong had for some time been in existence 
with good results, and quite recently the municipal franchise 
had been greatly extended.* 

The result of the Government proposals was the " Act for 
the Establishment of Municipal Corporations,"* which em- 
powered the incorporation of any area not exceeding 9 s<[uarf 
miles, and having a population of at least 300, ujwn the 
petition of 150 resident householders, not opposed by a greaU-r 
number,^ and authorised the Governor, with the consent of the 
municipality, subsequently to include within it any adjoining 
district with a density of population of 36 resident house- 
holders to the square mile." 

The governing body of the municipality is to be a Council, 
consisting of three, five, or seven members, with a chairman 
annually elected, and made, ex officio, a justice of the jH\ice/ 
The members of Council retire by rotation, but are re-eligil»le. ' 

The powers given to the municipal Council are considerable. 
It has the power of making by-laws for the "general gixxl 
government " of the district.^® It is to manage the road.s, piers, 
and wharves, and to pro\4de and manage public cemeteries, tn 
care for the poor and infirm, to provide a water supply, and to 

1 V, ami p. 1852-3, ii. p. 511. - 33 Vic. No. 35.S. 

» Cf. Ordinance, 1849, No. 14 (S. A.) and 15 Vic No. 8 (Van Dicmen'* Lan-l". 

* By the 16 Vic. No. 18, reducing the qualification by one-half. 
* 18 Vic No. 15. • § 2. " § 3. » ^ 10-17. » § 18. »" f 26. 
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les for dramage and lighting arrangements.^ It may 
3 and dues upon the roads, wharves, and other public 
nces within its district, and a general rate on houses 
I not exceeding two shillings in the pound on the 
alue, half of such rate to be paid by the landlord and 
the tenant.^ All by-laws, rates, and assessments are 
proved of by the Lieutenant-Governor before coming 
ration,^ and the Government is to have the right of 
g the progress of all works undertaken with borrowed 
If a Council, after receiving a loan of public monies, 
amply with its engagements, and the ratepayers decline 
I new Council, the Governor may transfer its functions 
d of commissioners, to be exercised imtil the loan is 

Act may be regarded as the parent of town self- 
jnt in Victoria, just as the 16 Vic. No. 40 was the 

rural self-government The area fixed by it as the 
1 for a municipality still remains the orthodox limit 
Dugh, and many of the provisions of the Act are con- 

the most recent legislation on the subject. The Act 
liar, and immediately put into force.^ The period 
3 is therefore important, amongst other things, as 
e seed plot of the system of local government in 



27, 28. M 30. 8 § 33. * § 28. » § 50. 

petitions for incorporation in O, O, 1855, 27th February, etc. 



CHAPTER XIX 

THE ADMINISTRATION OF JUSTICE 

The arrangements contemplated by the constitution of 1850 
for the establishment by Letters- Patent of a Supreme Court of 
Victoria were never carried out, for things moved quickly in 
those days, and within a short time after the establishment of 
the new colony the matter was made the subject of a colonial 
statute. The 15 Via No. 10, many of the provisions whereof 
are still in force,^ provides that there shall be a court to be 
styled " the Supreme Court of the Colony of Victoria,"* con- 
sisting of not more than three judges, of whom one is to be 
styled " the Chief- Justice of the Supreme Court of the Colony 
of Victoria," and is to take precedence of every person in the 
colony except the Governor and Lieutenant-Governor and certain 
very exalted Imperial personages.^ The judges of the court are 
to be appointed temporarily by the Lieutenant-Governor, and 
permanently by Her Majesty, with similar provisions for their 
suspension.* The court is also to be furnished with a Master 
in Equity, Registrar, Prothonotary, and other necessary officials, 
appointed in the same manner as the judges, but holding office 
during pleasure only.^ 

The court is to be a Court of Record,* and to have within 
Victoria the common law jurisdiction of the three superior 
courts of common law at Westminster; the criminal juris- 
diction of the Court of Queen's Bench and the Central Criminal 
Court in London ; the equitable, common law, and domiciliar}' 
jurisdiction of the Lord High Chancellor of England; and 
ecclesiastical jurisdiction, including the power to grant and 

^ They have, of course, been re-enacted by the " Supreme Court Act 1890.** 
« 15 Vic No. 10, § 2. » S 3, 4. * §§ 3, 6. » § 7. • I 9. 
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robate and administration according to the practice of 
rogative Court of Canterbury.' Every criminal pro- 

in the court is to be by information in the name of 
Hicet of the colony, but a private person may obtain 

file an information in any matter not involving the 
lent of death.^ All issues of fact on criminal trials are 
ied by juries of twelve.^ 

ides the Supreme Court, there are to be Circuit Courts 
led by the Lieutenant-Governor throughout the colony, 
s powers to hear civil issues and try criminal offences 
ed within the circuit districts of the courts of N-m 
3size, Oyer and Terminer, and General Gaol Delivery in 

;' and in the matter of civil issues the Circuit Courts 
and in the same relation to the Supreme Court aa the 
if N^ Prius occupy towards the superior courts from 
heir records are sent, but no judge of the Supreme 
ill require a special commission to hold a Circuit 

re is also to be a sheriff for the colony, with deputies 
circuit districts, to act as the executive officers of the 
itb power to sell the real and personal property of 
n debtors and to grant replevin as in England," An 
it provision enables the Supreme Court to change the 
"^ in any proceedings in the interests of justice.^ The 
ay also, subject to certain restrictions, make niles of 

for the conduct of business and the education and 
Q of practitioners.^ 

ap as Australian authority is concerned, the decision 
iiprenae Court is in every matter to be final ; but in any 
'olving one thousand pounds the party aggrieved may 
eave to appeal to Her Majesty in Council, upon giving 
hree months the security ordered by the court.*" This 
1 ifl, however, to be subject to Her Majesty's own 
' S§ 12, 13. 

The Supreme Court Act was fonnded upon n report drawn up liy Mr. 
id Hr. Baitj in the first session of the Legislative Coucoil {V, ami 

' * ■' a terniB vt Blackstone, CommentaHea, bk. iv. c 19. 

■ g 21-26. 
1, wbieh formedy, in certain eases, depended upon tlie 
se WIS alleged to have been committed. 

• i 32. "> §§ 33, 34. 
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Eegulations upon the subject of appeals/ and, by an Order in 
Council, the amount necessary to constitute a good ground of 
appeal was in fact reduced to five hundred pounds.* 

The Act was immediately got to work, and two judges 
appointed under it. These were Mr. (afterwards Sir William) 
h» Beckett, the former District Judge of Port Phillip, who was 
appointed Chief- Justice, and Mr. (afterwards Sir Kedmond) 
Barry, who was at the time Solicitor-General and a nominee 
member of the Legislative Council* In accordance with English 
practice, Mr. Barry, on his appointment as judge, resigned his 
seat in the Legislative Council.* 

But the increasing needs of the colony required a great 
development of legal machinery, and in the next session we 
find several very important Acts dealing with the various 
departments of legal administration. The intricacies and 
pitfalls of criminal practice were remedied by the 1 6 Vic. No. 
7, the law of evidence by the 16 Vic. No. 9, the subject of Courts 
of Sessions was dealt with by the 16 Vic. No. 3, the old 
system of Courts of Requests was superseded by that of County 
Courts by the 16 Vic. No. 11, the jury laws were extended by 
the 16 Vic. No. 7, and various reforms effected on the police 
system by various enactments.^ 

1 § 35. 

' Order of 9th Juno 1890, under 7 & 8 Vic. c 69 (copy of Order in Govern- 
ment edition of Consolidated Statutes, under Supreme Court Act 1800). 
» O. O. 1852, 21st January. 
* V. and P. 1852-3, 2d July. » 16 Vic. Noa. 13, 14, 16, 24. 



CHAPTEE XX 

THE LAND QUESTION 

H the Land question occupied a good deal of attention 
3riod, there is not very much of a historical nature in 
n with it, for the action of the Council was directed 
ore towards the operation of the existing system in 
1 cases than towards the system as a whole. Towards 
>f the period, however, important steps were taken. 

full statistics upon the subject of the Crown lands 

I before the Legislative Council by the Lieutenant- 

during the session of 1852. From them it is 

X) gather not merely the legal, but to some extent the 

position of the question. The total amount of Crown 
it over 600 square miles, which had been alienated 
jparation, had produced a total result of £776,000 
rhe fluctuation of prices had at diSerent times been 
T capricious, but the general result was that during 
• years of the period town lands had shown a decided 

to fall in value, while the suburban and country lands 
Q equally steady tendency to rise. Till the year 1845, 
ge price of country lands in any year never exceeded 
bory minimum of £1 an acre, but in the year 1850-1 
le discovery of gold) it rose to £1 : 5s. an acre. The 

by private contract of lands unsold at auction seems 
been very popular, this method accounting for nearly 
of the total sales. The auctions generally took place 
►ume, Portland being the only other place at which 
e held. 

very interesting item in the statistics is the return 

the extent to which the squatters had availed them- 

N 
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selves of the power of pre-emption granted by the Order in 
Council of 9th March 1847.^ Only 1783 acres had actually 
been granted, to five claimants, imder the Order, but within the 
last twelve months no less than seventy other applications to 
purchase had been received, and were only delayed by the 
inability of the Survey department to make the necessary 
investigations. This return is a striking comment on the report 
of Mr. Lowe's committee of 1849, which described the pre- 
emptive right as worthless.* 

The discovery of gold in the winter of 1851 had, of course, 
enormously increased the amount of the land sales during the 
ensuing twelve months, the country lands going up in quantity 
from 33,000 to 128,000 acrea But it is a little remarkable 
that the average price of country land had scarcely increased 
at all ; such increase in price as there was went to the 
account of town lands. Altogether, in the year ending 
30th June 1852, the Land fund realised fix>m sales alone 
no less a sum than £327,000. The applications for purchase 
by pre-emptive right were still pouring in, and the powers 
of the Survey department were taxed to the utmost to secure 
suitable reserves for the future use of the publia It had, 
however, succeeded in reserving over 1000 square miles 
in the Intermediate and Unsettled districts of the colony from 
the claims of the squatters.^ 

But the difficulties and dangers of the first year of gold 
produced other efiects on the Land question. So great had 
been the excitement in the colony, that the Government had 
only been able to retain the services of its officials, at a time 
when they were imperatively needed, by the ofier of greatly 
increased salaries. And not only had the salaries of the exist- 
ing officials been increased, but very large extensions of the staff 
had to be made. In these circumstances both the Governor- 
General and the Lieutenant-Governor suggested to the Home 
authorities that the large funds being derived from the issue 
of gold licences should be definitely appropriated to meet the 
increased expenses of the Colonial government, and that they 
should be invested with power even to employ the unap- 

1 -4«/r, p. 103. » Aidt^ p. 104. 

' These figures are taken from papers in V, and P., 1852-3, iL ppc 1-S4. A* 
to the difficulty between the squatters and the reserves, oC pott, pp. 182-188. 
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sd moiety of the remaining I^nd revenue for similar 
as. 

answer to these su^estions came in the very 
it despatch of Sir John Pakington (Earl Grey's 
r) dated 2d June 1852, which was laid before the 
ve Council of Victoria on 7th September 1852,' 
ome from the gold licences is granted freely and 
edly, and the distribution of this fund is placed in the 
' the Legislative Council,^ who will thenceforward take 

management of the gold question.' With regard to 
'propriated moiety of the residue, the permission is by 
IS 80 wide, though the concessions are great. The 
nt-Govemor is authorised to apply the fund generally, 

advice of the Executive Council, " to the purposes 

uigent by the present crisis, so far as this can be 
tiout absolute inconvenience to other departraenta of 
ic service" ' The urgent need for immigranta at 
xisting in the colony of course rendered it impossible 
iain the cession of that part of the Land fund 
,ted for emigration purposes, and the demand of 
» be admitted to share in the distribution amongst 
Icipal councils contemplated by the constitution of 
et with a rather cool reception from the Home 
nt' 

despatch marks another important step in the develope- 
le Land question. Not only is a substantial part of the 

revenue absolutely handed over to the colonial legis- 
t the colonial executive is empowered to draw upon 
emainder at its discretion.* Nominally, of course, the 

atill remained independent of the legislature, but the 
rf events was strengthening the latter, and the result 
icession soon became obvious. On the 9tli December 
s Legislative Council passed a resolution that " the 
1 of this colony are so great, that the unappropriated 

the Land Fund is necessary for the general wants of 
y," and embodied the resolution in an Address to the 

P. nb d»le. Despatch in V. awl P., IB52-3, i, pp. 720-723, 
' of deapttoli. > Par. IS. • Par. S3. 

F., 7th Feb, ISSS. Despatuh in vol, i. p. e2S, 
a jMK IZfii the gold revcoue handed over reached nearly )ialf n 
iMli'., 1863-4,1. p. S32]. 
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Lieutenant-Governor.^ The following day the latter replied 
that if the funds already provided failed to meet the requisite 
expenditure, he should hold himself bound to make up the 
deficiency, so far as might be, from the balance of the un- 
appropriated moiety of the land fund ; but that " if the object 
of the Council in its present Address be to induce the Lieutenant- 
Governor to pledge himself to an imconditional transfer of the 
unappropriated moiety of the Land Fund to the General Revenue, 
to be placed on the Ways and Means — the Lieutenant-Governor 
must state his regret that a compliance with the wish of the 
Council is, at this time, quite out of his power." * In other 
words, the fund may be relied upon as an ultimate resort, but 
is not to be treated as part of the ordinary revenue. 

Upon this footing matters continued during the period, the 
Government constantly supplying the deficiencies in the ordinary 
revenue by drafts from the Land fund.* 

On the 7th February 1853 there came an important 
announcement from the Home government, to the efiTect that 
the colonial officials would no longer be allowed to exercise the 
right reserved to the Crown by the 1 5th section of the Land 
Act of 1842,* of selling unsurveyed blocks exceeding 20,000 
acres by private contract at the minimum upset price 
then prevailing.*^ This section, the parent of the great Lantl 
companies of New South Wales and Van Diemen's Land, had 
been made use of by a private capitalist in Victoria, and it was 
evident that, in the new circumstances, the practice tended t<> 
encourage a dangerous monopoly. The credit of the official 
initiative in the matter is apparently due to Lieutenant-Governor 
La Trobe. 

We now come to the very important and acute develope- 
ment of the question which took place during the latter portion 
of the period under review, and which practically carried the 
subject up to the grant of Responsible Government This time 
it is not a question between the colony and the Home govern- 
ment, but a division amongst the colonists themselves. 

The Order in Council of 9th March 1847 « practically 
contemplated the substitution for the annual licence system, in 

1 V. and p., sub date. ' F. and P., 10th December 1S52. 

» Cf. accounts for 1852, 1853, and 1854 in volumes of V, and P, for the 
succeeding years. * 5 A 6 Vic c S6L 

» Despatch in V, and P., 1852-3, p. 928. • AnU, pw 103. 
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ermediate and Unsettled districts, of a leasehold squatting 
, baaed upon the grant of leases not exceeding eight and 
a years respectively. It also contemplated the pre- 
3 purchase hy the squatters of portions of their runs, to 
their homesteads and permanent improvements, 
t it will be remembered that the licence system had been 
personal, being, in fact, mere permission to certain 
aals to depasture flocks within certain roughly-defined 
I. But a lease has, almost from time immemorial, signi- 
E^lish law a grant for a term of years of a definite and 
y identified piece of land. While, therefore, it was quite 
! to give a squatter a personal licence to pasture stock 
rntry never before trodden by the foot of white man, a 

■ whose local details were absolutely unknown to the 
ment, it was not logical to grant the same person a lease 
lilarly vague character. It became necessary to make 
y of the land proposed to be granted, and to settle 
ries between rival claimants. 

is barely possible that this necessity altogether escaped 
mtion of the framers of the Order in Council of 9th 
1847. It is more likely that their ignorance of local 
ms led them to assume that the task of survey would 
omparatively light Probably they were not intimately 

■ with the local features of South Gippsland and Port- 
ly District. 

this as it may, it is quite certain that the necessity for 
practically postponed to an indefinite date the granting 
leases in Port Phillip. When Separation came, very 
sadway had been made in the task ; and, in spite of the 
ment Eegulations which from time to time appeared on 
ject, the squatters were practically, to all appearance, in 
le position that they occupied before the passing of the 
Vic. c 104.' Possibly they considered themselves 
oaaibly they were indifferent to the prospects of being 

t the discovery of gold at once changed the aspect of 

Its first effect was to stop the slow process of survey 

ing off the survey parties to more exciting pursuits. 

patch of Lieut«n ant -Governor La Trobe, dated 3d Sejitembur 1852 
P.. 1853-4, ii. p. 2«}. 
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Its second was to establish a mutually helpful and profitable 
trade in supplies between the squatters and the thousands of 
improvident gold-seekers, who rushed to the front without a 
thought of provisions. Its third effect, closely connected with 
the second, was to excite in the minds of the squatters a lively 
anticipation of future profit to be realised by holding on to that 
popular commodity, land. And the fourth was to arouse in 
the minds of the newer arrivals, the gold-seekers and those 
connected with them, a strong desire to break up for sale the 
imdeveloped lands of the colony. 

Hereupon arose much difficulty. Naturally enough, the 
squatters began to look with unbounded respect upon that 
charter of their hopes, the Order in Coimcil of 9th March 1847. 
and its amendments. Into these documents they naturally read 
all that their feelings dictated, and, in the expressive language 
of old equity principle, they '' treated that as done which ought 
to have been done." Briefly put, their claim was, that having 
applied for leases, and their demand having been thwarted 
only by the dilatoriness of the government, they most be 
deemed to be leaseholders in actual possession under the Orders 
in Council, with pre-emptive rights to purchase the fee-fiimple 
of any parts of their runs at non-competitive rates.* And they 
strenuously opposed the throwing open to public sale of any 
portion of the lands they occupied. 

Considerable agitation was the result of this conflict of 
views, and after much petitioning and resolving* the matter 
came before the Legislative Coimcil. On the 28th July 1852 
Mr. Fawkner moved a resolution advocating the inclusion of 
the whole of the "Intermediate" districts proclaimed under 
the 9 & 10 Vic. c. 104, together with such parts of the 
" Unsettled " districts as included known goldfields, within the 
" Settled " area.^ As the effect of this prayer, if acceded to, 
would have been greatly to reduce the area of pastoral leases, 
and practically to annihilate the most valuable pre-emptive 
claims of the squatters, the motion was strongly opposed by 
the pastoral interests in the Council, with the result that an 
inconsistent amendment was carried by a majority of 18 to 7 
votes.** The amendment suggested that leases should be 

1 r. and. p., 1853-4, ii. p. 248. « Documents, tWi. pp. 276-285. 

» For meaning of these terms cf. anU, p. 113. * V, and P., 1852>3, 28th July. 
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^tely issued to the occupants of Crown lands, to date 
be 7th February 18i8,' in order that the lands might 
ened for sale under the Orders in Council of the 9th 

1847 in quantities to meet the demand of the 
Jig population of the colony." * 

ree weeks later, however, the Legislative Council seems 
3 agreed upon a compromise between the contending 

for when, on the 17th August 1852, it was moved by 
vkner that the Lieutenant-Governor should be requested 
hold grants of land to all persons claiming under the 
itive rights alleged to have been conferred by the Orders 
icil, the motion was amended by a clause exempting the 
af land for homesteads, and then agreed to, apparently 
, a division.^ 

J policy of the Government at this juncture is concisely 
)y the Lieutenant-Governor himself, in his report of the 

to the Home governmeut. He declined to interfere 
le preparations for the issue of leases which were still 
ii^, and he allowed the appKcants for leases to purchase, 
he pre-emptive claim, limited portions of their runs for 
sad purposes. But he made a very Hberal use of the 
of reservation contained in the Orders in Council by 
iwing from the pastoral areas large reserves, not merely 
ilic purposes usually so understood, but also for town- 
ad village sites ; and these reserves, although situate 

the settled districts, he threw open to public sale in 
nts for the benefit of settlers. At the same time he 
id to bring the whole matter at once before the Home 
nent.* 

is promise the Lieutenant-Governor amply redeemed by 
g and careful despatch of the 7th September 1852,* 
hich we learn so much of the history of the question. 
Jutenant-Govemor had to justify himself to his chief for 
caches of routine which were said by some persons to be 
;s of law. He had made use of the powers of reserva- 

< date originally Giod for Hid first application for new runs undor the 
CotmcU. (Cf. G. G. (N. 3. W.), 1848, Sth January,) 
zwj F., asth July 18G2. > Ibid. 17th Augaat 1862. 

reply of Liautonuit-GoveTnor to address of Legislative Council, iu 
» , 1852-3, i. p. 131. 
ly in V. ixad P., 1853-4, ii. pp. 241-304. 
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tion for public purposes contained in the third section of the 
Land Act of 1842,^ and the Order in Council of 9th March 
1847, to withhold &om the squatters large tracts of land 
which they claimed to be entitled to purchase under pre- 
emptive right ; and secondly, he had put up these reserves for 
sale to the general public, under the power contained in the 
order in council to "grant" reserves for public purpoees^ 
although it had hitherto been the practice only to sell lands 
within the settled districts. 

But the breaches of law were only apparent The Land 
Act of 1842 was a restraining, not an enabling statute. It 
put an end to the power of the Crown to dispose of lands 
otherwise than by public auction, except in certain instanoes 
which, in spite of the general words of section 3, clearly do 
not cover the case of Mr. La Trobe's viUage reserves. But the 
Act was directed not against open sale but against free grant or 
private contract, and the Lieutenant-Gk)vemor had not adopted 
either of these methods. The Act, by implication, left the 
Grown perfectly free to sell any lands by public auction, at 
the statutory upset price. It was true that Government had 
not been in the habit of selling lands beyond the settled 
districts, but that was a matter of practice only. 

The Order in Council is more difficult to dispose of. The 
eighth section of Chapter II certainly empowers the Government 
to reserve from the sales to occupants under pre-emptive claims 
any land required for the purposes enumerated in the third 
section of the Land Act. And the following section of the 
order authorises him to make grarUs or sales of lands comprised 
within leases actually granted to occupants, for a very compre- 
hensive list of public purposes, including mining of aU descrip- 
tions, "or for any other purpose of public defence, safety, 
utility, convenience, or enjoyment, or for otherwise facilitating 
the improvement ot settlement of the colony." But it is 
doubtful if a construction of these words in a court of justice 
would have warranted a withdrawal of lands actually comprised 
in a lease for the purpose of starting a new township. As a 
matter of fact, the law officers of New South Wales were 
divided in opinion when the question was put to them,' while 
those of Victoria itself were clear that the practice could not 

1 5 & 6 Vic. c. 36. « V, and P., 1853-4. u. p. 261. 
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Uy jostified.^ However, this was not the whole case, 
uatters seemed to have overlooked the fact that the 
enor of the Order in Council was, as regarded the Colonial 
aent, permissive and not mandatory. The Governor was 
ivd to grant leases for periods not exceeding certain 
nits. The squatters treated this permission as a direction 
1, leases in all cases for the full periods allowed by the 
Moreover, they assumed all through that such leases 
ually been granted, although as a matter of fact they 

ring stated the facts, the Lieutenant-Governor proceeds 
I three suggestions for the future settlement of the 
L He considers it of the first importance that, with 
1 to secure homestead allotments to the squatters, the 
aent shall be entitled to throw open for sale any of the 
the unsettled districts. Secondly, he suggests that the 

such leases as it may be deemed desirable to grant 
immediately proceeded with, even at the risk of some 
nty in the description of boundaries. And thirdly, 

the valuation system applied to the runs, there shall 
ituted a Used capitation rent on the sworn returns of 

the 14th March 1854 the reply of the Secretary of 
.s laid before the Legislative Council* It is no wonder 
i Buke of Newcastle (who had succeeded Sir John 
in) shrank in rather an obvious way from the formid- 
Scnlties of his task, hinting very plainly that if the 

Office had desired to shirk its duties, there was a 
loophole of escape in the fact that the approaching 

in the constitution would turn the whole question 
:h8 hands of the Colonial government 
the Secretary of State will struggle witli the difficulties, 
view ia, briefly, that if the squatters are disposed to 
■on the extremest view of then- rights under the Order 
cil, regardless of the public interest, they shall have 
nore than they desire. The length of the lease-terma, 
he limits fixed by the Order, being left entirely to the 
lent, tlie latter will exercise its unfettered discretion 
loae terms. It ia true that, during the continuance of 

, and P., 1853-4, ii. p. 255. = Ibid, sub liate. 
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the leases, no lands in the unsettled districts C€Ui be sold to 
outsiders, but neither is the Government bound (only empow- 
ered) to sell to the occupants. Further, the Government shall 
construe very liberally, in the public interest, the powers of 
reservation and sale contained in the order. And, if necessary, 
a special Order in Council will be forwarded, enabling the 
Lieutenant-Governor to extend the limits of the settled and 
intermediate districts, and thus to do away pro tanto with the 
claim for leases. 

But if the squatters will be reasonable, and accept leases 
with proper restrictions in the pubUc interest, and moderate 
provisions for the exercise of their pre-emptive claims, the 
Lieutenant-Governor is empowered to grant such leases, even 
up to the maximum terms sanctioned by the Order in Council, 
without waiting for the conclusion of the survey. And if 
there are any who would prefer to surrender their extreme 
claims for compensation, the Home government will be ready 
to sanction any measures recommending an appropriation for 
that purpose of the public funds of the colony, or of lands 
in other neighbourhoods.^ 

A not very important Order in Council, partly carrying out 
the views of the Secretary of State, was made on the 18th 
April 1854,^ and laid before the Legislative Council of Victoria 
on the 21st February 1855.* But the remaining great 
event in the history of the question during this period was 
the appointment, on the 2d November 1854, of a Royal 
Commission to inquire into the whole subject of the occupa- 
tion of Crown lands in the colony, including both the existing 
rules on the subject and the claims made against the Govern- 
ment in respect of alleged disappointments.* The Commis- 
sion consisted of eleven persons, most of them well-known 
names, and their report was presented on the 8th June 1855.* 
Unhappily, the members disagreed considerably in their con- 
clusions. 

The main report, which was signed by every member of 
the Commission save one, though seven entered protests on 
different points, found as a fact that during the agitation which 

^ Copy of despatch in F. and P., 1858-4, iL p. 698. 
' Ibid, 1854-5, iiL p. 243. > IHd. rab d^ta. 

^ Copy commission in Ibid. iiL p. 293. * Ibid, sab date. 
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3 passing of the 9 & 10 Vic. c. 104, the squatters 
ilaimed protection against the hma-fidc auction purchaser, 
ly against arbitrary ejectment by the Government.^ 
held that the assent of the Government to the applica- 
31 leases must be held to be proved, as a fact, by its 
ence in the matter ; but it adopted the view that, as a 
of law, the Government was not bound to grant the 
w the maximum terms allowed by the Order in Council.^ 
practical recommendationa are as follows — 

ontinuous survey and sale of Crown lands, with a view to the 
equirements of all classes of purchasers, so as to prevent the 
iverage) price rising much above the existing legal minimum. 
ranting of annual licences to eiisting occupants for pastoral 
nrpOBCB only. 

xing of an unifonn rent under such licences according to the 
razing capabilities of the run, with tninimiim asBesament of Id. 

bandonment of the existing territorial claseification." 

extreme views of the squatters were represented by 
[onge, who decHned altogether to sign the report, and 
its framers with being the mouthpiece of an unscrupu- 
ti-squatting party, and the report itself with being 

insidious, and one-sided." * The extreme views on 
r aide found expression in the protest signed by Messrs. 
say, Fawbner, and Nicholson, who, in effect, propoaetl 
rent the runs." More moderate expressions of dissent 
! actual recommendations of the report were recorded 
Speaker (Mr. J. F. Palmer) and Mr. Charles Bradshaw, 
d the view that the squatters were equitably entitled 
ensation, and suggested that it should take the form 
-year leases in the unsettled districts, subject to an 
)ted right of sale by the Crown without notice or 
atioiL<' 

1 lepoit practically ends the history of the matter for 
id, for on the 23d November 1855, at the assembling 
^slative CouncQ for its lost session under the existing 
ion, tiie Governor laid before it the Imperial statute 

» Report in r. and P., 1851-6, iiL at p. 300. 
'A ppi SOa-B. " Jbid. p. 313. 

& p, aS9. ° Ibid. p. 326. Ibid. pp. SIS-S. 
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18 & 19 Vic. c. 56, repealing the Land Act of 1842, and 
the matter was thus left to the discretion of Responsible 
Grovemment.^ 

But in order that we may obtain a just idea of the magni- 
tude of the subject, we may glance at a report presented to 
the Legislative Council on the 18th March 1856,^ in pursuance 
of a resolution carried at the instance of Mr. Fawkner on the 
8th June 1855.* The report* shows that at the close of the 
year 1855 there were upwards of a thousand different runs in 
the grazing districts of the colony, that upon these upwards of 
five million head of sheep and nearly half a million head of 
cattle were being fed, and that the territorial income of the 
(Government from the licence fees of these stations amoimted 
to upwards of £60,000 a year, irrespective of the amount 
paid into the general revenue as the assessment on stock. 

At the same time, it is clear that the existence of squatting 
runs did not prohibit the process of sale. During the last half 
of the year 1855, 177,000 acres were disposed of by auction 
sale, realising a price of £326,000. Under pre-emptive rights 
32,000 acres had been purchased, at a price of £34,000. 
Country lands continued to rise in value, the average price per 
acre during this period being £1:9:11.^ 

^ V, and P., sab date. ' Ibid, sab date. ' Ibid sub date. 

« Ibid, 1855-6, iL pp. 817-888. ■ Report in xlnd, pp. 515-526. 
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THE NEW CONSTITUTION 



the period under notice several changes were made in 

iils of the ConstitutioiL At the beginning of the year 

le lieutenant-Govemor introduced the Elective Franchise 

pressing his action as being under the provisions of the 

Vic. c. 76.^ The Bill passed through the Council 

much discussion, and ultimately became law as the 

No. 32. It extends the electoral franchise to every 

of the Crown who, in consideration of payment, is 

to occupy or mine on any waste lands of the Crown 

the colony for a period of twelve months, and who has 

' so occupied or mined for a period of three months 

registration, the disqualifications of the Constitution as 

2 and non-payment of rates and taxes being continued. 

5t was presented to the governor for consent along with 

V Constitution Bill, and was by him reserved for the 

pprovaL^ Owing to a technical difficulty,* the royal 

J7as not received for upwards of twelve months, but on 

jt May 1855 it was duly proclaimed.* 

ice also during the period the numbers of the Legisla- 

)imcil were increased. On the first occasion, in the 

J 5 3, twenty-four seats, eight nominee and sixteen elec- 

3re added, bringing the total membership to fifty-four. 

sixteen new elective seats, nine were added to the 

I county constituencies, and seven were given to the 

Melbourne obtaining three new members.^ On the 

id P., 27th Jan. 1854. This must be a mistake for 13 k 14 Vic. c. 59. 
28th March 1854. ^ Ibid. 1854-55, ii p. 419. 

, 22d May 1855. » 16 Vic. No. 29. 
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second occasion, in 1855, twelve new members were admitted. 
Of these the elected eight were distributed amongst the new 
electoral districts of Gastlemaine, Sandhurst, Ballaarat, Avoca, 
and Ovens, all of these districts, with the exception of the last, 
being apparently divided into parishes. Some of the older 
districts were rearranged to provide for the new constituendea.^ 
Apparently it was not considered necessary to reserve either 
of these Acts for the royal assent The numbers of the 
Legislative Coimcil thus reached sixty-six. 

But these changes were, after all, mere matters of detail 
compared with the fundamental proposals then being discussed 
for the adoption of Responsible Government, to which we must 
now turn our attention. 

It seems undoubtedly true, though very curious, that, so 
far as Victoria is concerned, the first official step in the pro- 
cess was tcdcen by the Home government, not by the Colonial 
legislature. In fact, in the session of 1852-3 Mr. Fawkner 
had moved for a committee to inquire into the Constitiition 
Act of 1850, with a view to suggesting amendments, and the 
proposal had been met by a flat negative.' But, on the open- 
ing of the following session, the Lieutenant-Governor laid before 
the Council a despatch from Sir John Pakington, enclosing a copy 
of another despatch to Sir Charles Fitz Eoy, and ** offering to 
the colony of Victoria the same concession on the same terms." * 

It appears from other sources that the protest adopted by 
the old Legislative Council at Sydney immediately upon the 
receipt of the constitution of 1850* had not received much 
sympathy from the Home government; but when, after the 
discovery of gold and the consequent inrush of population, the 
protest was renewed by the new Council, it had borne sub- 
stantial fruit^ Earl Grey's successor. Sir John Pakington, sent 
an answer which was practically a concession of all disputed 
points.® The Secretary of State cannot admit the right of the 
colony to the Land fund, but he will grant it on grounds of 

1 18 Vic. No. 34. « r. anA P., 9th July 1851 

» Ihid. 1853-54, u. p. 385. * AiiU^ p. 151. 

» Committee appointed 3l8t Oct 1851. Report 27th Nor. 1851 (cC F. and 
P., N. S. W., sub dates) and copy report in ibid, voL ii. p. 64S. Adopted 5th 
Dec. 1851 ( F. and P., sub date). And cf. statements of Mr. Adderley in (Imperial) 
Hansard (3d series), cxxxviii p. 1974. 

• Copy in V. and P., 1853-4, iL p. 387. 
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Qcy. The restrictions od the alteration of the Civil Liat, 
of a trifling character, will be withdrawn. Transporta- 
sn to Van Diemen's Land, will be wholly discontinued.' 
1 Paldngton points out that, owing to the recent changes 
Justoras administration,^ the complaints of the remon- 
on that head have ceased to have any force. Curiously 
that which seems to us the very marrow of the whole 
the change to the system of Eesponsible Ministers, is 
touched upon. The Secretary of State repudiates the 
hat the Crown patronage has been unfairly exercised, 
[gests that any contemplated Constitution Bill shall 
a Civil List (variable by the Colonial legislature) pro- 
Dr the claims of political officials. But he practically 
to the demand for a constitution resembling that of 
baaed upon a double-chamber legislature, and suggests 
Legislative Council shall at once proceed to frame it, 

■ point is noteworthy. Hitherto the Australian colonies 
:n governed by constitutions made in England ; hence- 
! initiative is to come from them, 

ost immediately after this important despatch had been 
Lord Derby's Cabinet, of which Sir John Pakington 
ember, fell from office, and was replaced by a coalition 

■ under Lord Aberdeen. The Duke of Newcastle suc- 

the seals of the Colonial Office, and he hastened to 
the promises of bis predecessor.' It only remained 

1 for the Victorian legislature to take fuU advantage 
ivitation of the Imperial government. 

it was by no means loath to do. Two days after the 
f the despatches, a strong committee of twelve members, 
ly ballot, was appointed to consider and report upon 

form of constitution for the colony.* On the 9th 
;p 1853 this committee brought up its report, together 
draft bill,* which was read a first time on the 15th,' 
suasion of its details will come at a later stage, but it 
lecessary to sketch here the outlines of the scheme, in 
it we may trace its progress to its final stage, 
unately the means of doing so are easy of access, for 

hod been tho aubject of coosiderablo excittmeiU in New South Wales 

ia. ' Aide, pp. 164.167, 

iKh of IStli Jan. 1853, in V. and P., 1853-4, il p. 38S. 

d P., lat Sept 1863. " Ibid, aub date, « Ibid, sab data. 
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the committee, in its report, stated the principles of the 
measure in a series of resolutions, preparatory to the introduc- 
tion of the bill 

These resolutions in effect proposed a Constitution consist- 
ing of two legislative chambers, both elective, and a Governor, 
the members of the upper chamber (the " Legislative Councfl") 
being elected on a high freehold qualification, both for electors 
and members, sitting for ten years without re-election, and 
retiring by rotation; the members of the lower house also 
requiring a freehold qualification for themselves, but being 
elected practically upon a £10 leasehold or occupation, and a 
£5 freehold franchise, or a franchise derived from an income of 
£100 a year.^ The lower house (the "Legislative Assembly") 
is to sit for three years, unless sooner dissolved by the 
Governor, and is to meet at least once a year.' The Legislative 
Assembly is to have the sole origination of all money bills, the 
Council being entitled to refuse or return, but not to amend 
them.' The proposal of every appropriation is to come from 
the Government and to "rest" with the Assembly.* The 
Governor is only to have power to reserve a bill if it affect 
certain specified Imperial interests,^ and any difference of 
opinion on the subject is to be settled by the Judicial Committee 
of the Privy Council.® Her Majesty may, through the Secret- 
ary of State, send to the Governor any directions as to the 
exercise of the power of revocation, but may not fetter his 
discretion in relation to bills of local or municijial concern- 
ment.^ The Civil List is to contain provision for the salaries 
of the Governor, the judges, and other judicial officers holding' 
dum bene; of the Eesponsible officers of government and the 
officials of the Legislative and Executive Councils; for tlu- 
pensions of the officials holding dum bene and the Res|X)nsibl»' 
Ministers ; for compensation to those who will become liable t'» 
removal by the change of constitution ; ® and for the mainten- 
ance of public worship.^ No person who holds a " place <•!* 
profit" {i.e. under the Crown), or government contractor, 
except the Ministers of the day, is to be entitled to sit in 
either House of the legislature.^^ Tlie " Responsible Officers 

1 ResoluUons 1-36 (T. and P., 1S53.4, iii. 593). 

* Res. 26-38. ' Res, 42. * Res. 43. 

• Res. 46, 48. « Res. 49. ' Rf«. 50 

« Res. 51. » Res. 68. " Res. 5254. 
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are to consist of eight officials named/ and the Execative 
Council is to be composed of at least four of them, and of not 
more than three non-oflioial membera* Two at least of the 
resi>onsible officers must bold seats in each house of legislature.* 
AE the patronage of the government is to vest in the Governor.* 
An " absolute majority of two-thirda of the members of both 
Houses" ia to have power to alter the constitution, the bill 
being reserved, however, for the royal assent.' 

It seems far too rash to say, as is sometimes said, that 
these resolutions were simply copied from recent legislation 
affecting the Canadas,* Doubtless, in accordance with Sir 
John Pakington's suggestion, the members of the committee 
studied the Canadian statutes. They had, in the course of the 
proceedings, assented to a proposal to name the Houses of 
legislature the " Senate " and " House of Representatives." 
after the American model/' and doubtless the change which 
was afterwards made was made with reference to the Canadian 
practice. But the Canadian Council was nominee, not elective ; 
the House of Assembly was quadrennial, not triennial ; the 
Canadian statutes were framed upon very special financial 
arrangements with tlie Crown ; they practically provided a dual 
admiulBtration ; there is no trace in them of the project of 
" Responsible Government " ; and the franchbe clauses are 
wholly different from those of the Eeaolutions. 

On the 25th January 1854 the bill was read a second 
time and referred to a committee of the whole house.* Con- 
sidering its importance, it does not seem to have provoked 
much discussion in its progress through this body. By a large 
majority the committee decided to embody the details of the 
electoral districts, for the Assembly as well as for tlie Council, 
in the bill itself, instead of leaving them to subsequent legisla- 

' Be*. 65. These «re — the Chief Secretary (formeriy "Colonial Seorctaiy"). 
the AttOTney-QenersI, the Treaanrer (ronnerly the "ColoDi&l Treunrer "). the 
ComnuBiioner o[ Tndea sad CuiUidu (formerly the "Colleotor of Customs "), the 
CoDuaiarioner of CrowD I^nds and Surrey (formerly the " Surveyor-Oenerkl "), 
th* PoetniMter-GeDeral, the Solicitor-GeDcral, the Comniiuianer of Publio Worka. 

* Kca. fiS. > RcB. 67. 

* Bes. 69. This raolutlon. if eonied out, vonld have been fatal to the 
Mourilj of " Itea]Hiiiiublc Govenunent." ' Bes. 70. 

* 8 * < Vio. c. 35 and 10 ft II Vie. e. 71. 

' V. amd P., 1B63-1. iii {>. 699. This ameodmeut was afterwards rcaciaded 
(p. 820). • Ibid, sah date. 
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tion.^ With equal decision, it determined to retain the dis- 
qualification attaching to ministers of religion as candidates 
for the Assembly, which had been inserted in the draft bilL* 
Mr. Greeves made an efifort to have the Council elected by the 
Assembly, but without success.' Nearly half the committee 
were in favour of increasing the length of the tenure of a seat 
in the Assembly.* Curiously enough, on the vital matter of 
the appointment to public ofi&ces, the committee were equally 
divided in opinion as to whether the patronage should be 
vested in the Governor alone, or in the Governor and the 
Executive Council, and the latter view was only carried by 
the casting vote of the chairman.^ Over the question of the 
religious establishment there was considerable discussion, but 
the principle of subsidising religious bodies was passed by a 
majority of nearly three to one,^ a clause limiting the grants 
to bodies professing the Christian faith being carried by a 
much smaller majority.^ 

On the 2d March 1854 the bill was ready for report; 
and was presented to the House, but on the 14th it was com- 
mitted for reconsideration ; and this process was repeated on 
several occasions,^ until, on the 24th March, it was read a 
third time, and formally passed.^^ On the 28th March the 
Governor announced that he reserved the measure for the 
royal assent.^^ 

The fact that the bill, though it did not finally leave the 
Victorian legislature till the end of March, reached England 
on the 31st May, is evidence of the great improvement in 
means of communication which had taken place in the r<ist 
few years. But quick as the passage was, it was not suth- 
ciently quick to enable the bill to be laid during the pending 

^ V, and P.y 1853-4, i. p. 504. The committee had originally proiaiivd t«' 
divide the colony into counties and ridings as the basis of electoral diriiiot 
(Resolutions 27-30). But the jiroposal fell through. 

- § 14. Tlie disqualification had originally been rejected by the committr^ 
{V. and P., 1853-4, iii. p. 610). 

3 V, ami P., 1853-4, i. p. 510. * Ihid, p. 519, 

* Ihid. p. 521. Of course the executive councillors themselvM would h*^*- 
to be apiK)inted by the Governor alone. The projter suggestion had originally 
been made by the Auditor-General, but defeated by the Speaker (voL iiL p. 6«y . 

« Ibid, vol. i. p. 522. ' ' Ihid. p. 523. 

8 Ihid. sub date. » Ihid. March 21, 2i 

»<> Ibid, sub date. " Ibid. 
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before tlie Imperial Parliament, which usually fiuds its 
Jaitly full at the end of May. The fact was duly 
^i by the Secretary of State to the Governor, with the 
tion that a similar fate had befallen the New South 
bilL^ The Victorian Council was, naturally, disap- 

and on the 14th November 1854 adopted a strong 

urging the immediate passing of the Act, and especially 

ing any attempt to make all the Australian constitu- 

ke.* 

1 after the adoption of this Address the subject was 

ed by the Imperial Parliament. It was introduced 

, John Euasell (who had accepted his old office of 

Secretary on the retirement of Mr. Sidney Herbert 
t Palmerston government) in the form of a request for 

bring in a bill " to enable Her Majesty to assent to a 
unended, of the Legislature of Victoria, ' to establish a 
ion in and for the colony of Victoria.' " ^ 

scheme of the Government was vehemently criticised 

Eobert Lowe, formerly an active member of the 
ve Council at Sydney, who had by this time returned 
nd and been elected to sit in the House of Commons 
ler for Kidderminster. Mr. Lowe pointed out that 
later would neither assent to nor refuse the measure 

by the Victorian legislature, nor would he take upon 
the straightforward task of devising a constitution for 
ly. But, while admitting that the bill passed by the 
legislature was vUra vires, as attempting to deal with 
trictly within the province of the Imperial Parliament, 
ised to amend it, without consulting the colonists 
es, and then to ask Parliament to sanction Her 
I assent to a measure which would represent the views 
>f the Imperial nor the colonial legislatures.* Lord 
Bsell replied that in the course he proposed he wag 

mainly by a wish to save time, and to gratify the 
Fisli of the colonists for a speedy settlement of the 

a desire wliich could not be gratified if the measure 
t back for reconsideration.'' Mr. Lowe did not press 

i p., 1854, iiL p. 21. = Ibid, sub date, 

rikl] Hanurd (3d aeries), cxxxviii. p. 379. 

rf. axxxviii. pp. S7B-382. ' Hid. pp. 382-384. 
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his opposition, and the measure was introduced and read a 
first time.^ 

On this occasion the subject of Australian government did 
not arouse in England anything like the interest which it had 
awakened in 1850, although when the Victorian bill came <m 
for second reading, it excited some little opposition. The 
names of the speakers were not those of the first order, and one 
of them, at least, complained of the scanty attendance in the 
House. 

The actual course taken by the opponents of the measure 
was to propose the postponement of the discussion for in 
indefinite period This step was proposed by Mr. Bell and 
seconded by Mr. Miall, the well-known champion of Noncon- 
formity, both of whom rested their opposition upon the pro- 
vision made by the colonial bill for religious endowments. 
They were supported by Mr. Lowe, who, however, did not 
confine himself to their grounds of objection, but urged also 
the peculiar process of assent proposed by the Grovemment, 
the extravagance of the Civil List sanctioned by the bill, its 
aggressive character in dealing with Imperial matters, and the 
manifestations of dislike which it had evoked in the colony. 
The opposition was also supported by Mr. Adderley, who 
suggested that Instructions should be sent to the Governor 
enabling him to assent on the spot to such a measure as the 
colonial legislature might, after final deliberation, agree to ; and 
Mr. Gavan Duffy, though he declined to vote for Mr. Bells 
amendment, announced his intention of proposing an important 
alteration in the qualification clauses for membership of the 
legislature when the bill came into committee. 

But the Government was too strong for its opponents. 
Sir John Pakington supported his predecessor, though opposed 
to him in general politics, and Lord John Russell crushed Mr. 
Adderley's proposal by pointing out that if Her Majesty hatl 
had power to send the Instructions suggested by him, she wouM 
not have needed to apply to Parliament in the present instance ; 
and that, as regarded the form of the measure, he had foUowe«l 
the precedent of recent Canadian legislation." Finally, Mr. 

* Hansard, cxxxviii. p. 384. The clauses which Lord John Russell had stnick 
out were those standing as §§ 37-43 in the bill sent home (cf. Victoruui sUtiit«». 
17 Victoria?). They related to the exercise of the prerogative, and shoold be 
carefully studied. ' 10 & 11 Vic. c. 79. 
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1 hia amendmeat, and the bill was read a second 
thout a division.^ 

committee, the opposition to the bill practically centred 
a three points. Mr, Adderley moved the rejection of 
ise retaining the pro^Taions of former statutes on the 
of the royal veto. He explained that he did not wish 
fere with the power of the Governor to assent to, refuse, 
■ve bills, but he objected to the power of the Home 
lent to annul bills which had received the Governor's 
ind he desired to leave full discretion to the latter, 
derley was, however, opposed by Mr. Scott, the ^ent 

South Wales, and, as the Government was also against 
I amendment was lost by seventy-two votes,^ 

Miall then proposed to omit so much of the fourth 
of the bill as enacted that the restraining provisions of 
nial statute in respect of alterations in certain parts of 
ititution should remain in force until formally repealed 
wlonial legislature,' This section was really unneces- 
t Mr. Miall hoped to turn it ijito a clause prohibiting 
'or cement of the restraining provisions which the 
i themselves had passed, hoping the more easily to get 
dfl aversion, the religious grants. Sir John Pakington, 

other hand, objected to the section as destroying the 
feguards which the colonial Act set up. But both 
DS were overruled.' A little fighting over the Civil List, 
ti no successes were gained by the opposition, concluded 
k in committee,^ the bill was reported without amend- 
nd read a third time without debate.'' In the House 
9 the only sign of interest was a moderate speech by 
[ounteagle, who deprecated the manner in which the 
nent had seen fit to give effect to the wishes of the 
B.^ The bill received the royal assent on the 16th 

)rt of debate in Hansard, cixiviu. pp. 1BE6-1B89. 
Mrd, c«iix. p. 87. 

flOth section of the colonial Act as finally passed. It requires titat the 
d third readings of bilU to alter the constitutioo of Parliament or tb« 

Mhedule D (Civil List) sliall bo passed by absolute tnnjoritiea of both 
md reaervod for the royal assent. It will bo observed that thete 
I may b« altered by Act in the osnal way. 
laard, cxixix. pr- 90-95. » Ihid. p. 100. 

, p. 207. • Ibid. p. 653. ' Ibid. p. 873. 
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Meanwhile the bill to repeal the Crown Land Acts had been 
passing throngh Parliament, and, in fact, received the rojal 
assent on the same day.^ It will be remembered that one of 
the most important terms of the new arrangement had been 
that the control of the Land fond should be surrendered to the 
colonial legislature, in return for which the latter would vote a 
liberal Civil List. In fact, by the terms of the colonial Act, 
the coming into force of the new constitution had been held 
contingent on the repeal of the 5 & 6 Vic. c 36, and the 
9 & 10 Vic. c. 104.2 Although it is doubtful whether the 
colonial legislature was within its powers in enacting this 
provision, there can be no question that it would have been a 
gross breach of faith on the part of the Imperial Parliament to 
sever the two subjects. 

The Waste Lands Eepeal Bill was brought in by Loni 
John Russell in company with the New South Wales Constitu- 
tion Bill, and on that occasion discussion was confined almost 
entirely to the latter measure.* Neither did the bill provoke 
any conmient on other occasions, passing through all its stages 
without discussion.** It applied to all the Australian colonies, 
but in Victoria it was not to take effect till the proclamation 
of the Constitution Statute,^ and the powers of the repealed I 
statutes with regard to the application of funds received in 
England from the colonial Land revenues were expressly 
reserved from the repeal.^ The legislature of any colony in 
respect whereof the 5 & 6 Vic. c. 36 is repealed may rei)eal 
the Orders in Council made under it, subject only to existing 
engagements ; ^ but until otherwise provided, the existing Land 
Eegulations are to be deemed in force in the four colonies 
about to obtain Eesponsible Government.^ All past appropria- 
tions are placed beyond the scope of inquiry.® 

These enactments, and the assent of Her Majesty in 
pursuance of the Constitution Statute,^^ which was given on the 
21st July 1855, completed the scheme of the framers of the 

» HansanI, cxxxix. p. 873. - 18 & 19 Vic. c. 55, Sched. (1), § 63. 

' Hansard, exxxviii. pp. 719-736. 
* Ibid, p. 1948, cxxxix. pp. 297, 363, 645, 849, 873. 
M8 & 19 Vic. c. 56, § 2. « § 3. M *• 

® § 6. I.e. New South Wales, Victoria, Van DiemeD's Land, and Sou:b 
Australia. • § 8. 

*** Copy in V, and P., 1855-6, ii. p. 562. 
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la forwarding the statute. Lord John 
explained the reasons which had led him to make 
imendments in the colonial Act, instead of re-enacting 
ole constitution by Imperial legislation. The clauses 
ittempted to control the relations between the Crown 
I Governor have simply been omitted, but the Secretary 
e takes the opportunity of explaining that the In- 
ns to the Governors on the subject of their assent to 
'. measures are uniform throughout the Empire ; and," 
binding on the Governors, are in no way in the nature 
titions precedent to the validity of colonial legislation, 
an be set aside at any time by the Crown, and, as 
1 the latter and the colony, the Governor's artion is the 
>f the Crown.' 

■d John Eussell also states, that while Her Majesty's 
nent recognise the liberality of the provision made for 
il List, they have no wish to prevent its alteration in the 
by the colonial legislature, and the Governor's instruc- 
iU only direct him to withhold the royal assent in the 
alterations in the emoluments of existing officials. 
tally, the Imperial government have had under their 
consideration the question of introducing into the 
ition clauses leading up to a federal union, but they 
icided that the present is not a time to bring forward 
leasures, although they will be ready to give the best 
)n to proposals in that direction emanating from the 
3 themselves. 

is somewhat significant of the confusion created in 
circles in England by the Crimean War, that no less 
iree changes occurred in the tenure of the seals of the 
il Office during the progress of these measures through 
aent, and that the despatch enclosing Her Majesty's 
to the Constitution Act, though only one day later than 
jvering the Imperial statiite, was signed by a different 
ny of State for the Colonies.^ In the year 1854, on 
tbreak of the war, the old union between the War and 
il Offices, which had existed since 1800, was severed, 

jy of despsteh in V. and P., 1854-5, ii, p. 629, This rule haa since been 

itutory by the 28 k 2B Vio. 0. 83, g 4. 

William MolcBWorth, V. and P., 1854-5, ii, ]'. 582. 
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Sir George Grey receiving the seals of the Colonies, and the 
Duke of Newcastle taking the War department On the 
resignation of Lord John Bussell's ministry, in Januaiy 1855, 
Sir George Grey had been succeeded by Mr. Sidney Herbert ; 
but when the latter deserted Lord Palmerston in the same 
year, Lord John Bussell came to the rescue, only to resign 
again over the Vienna negotiations, and to be replaced by Sir 
William Molesworth. 

But there had been one other enactment during the session 
of 1854-5 which seriously, though indirectly, afiected the 
interests of Victoria. Simultaneously with the Victorian 
Constitution Statute and the Waste Lands Bepeal Act there 
had passed the New South Wales Constitution Statute. Ever 
since the year 1842, the boundary between Port Phillip 
District and New South Wales proper had been recognised as 
lying along the course of the Murray from the boundary of 
South Australia to its source, and thence by a straight line 
to Cape How. The words of the Act of 1842 are explicit 
" Provided also, that for the Purposes of this Act the Boundary 
of the District of Port Phillip on the North and North-east shall 
be a straight Line drawn from Cape Eow to the nearest source 
of the river Murray, and thence the Course of that Eiver to the 
Eastern Boundary of the Province of South Australia." * This 
boundary, which was far less favourable to Victoria than that 
drawn by the Land Regulations of 5th December 1840. had 
been maintained ever since the Act of 1842, and had l»een 
repeated in the Constitution of 1850.* 

No alteration was made in the boundary thus appointed 
by the new Victorian Constitution Statute, nor by the colonial 
enactment contained in its schedule. On the contrarv, the 
Colonial Office expunged from the bill sent home a section (the 
51st) which would have enabled the Crown, with the consent of 
two adjoining colonies, to alter the boundaries. The power 
reserved to the Crown, by the Act of 1850,' of altering the 
dividing line upon petition of the legislature of either colony, 
therefore remained, being unafiFected by the repealing clauses 
of the statute of 1855,^ but there is no trace of it having been 
exercised. And the Constitution Act framed by the Legislative 

1 5 & 6 Vic. c. 76, § 2, M3 & 14 Vic c, 59. § 1. 

» Ibid. § 30. * See wording of 18 k 19 Vic c 65, § 2. 
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lal of New South Wales apparently contemplated no 
liate alteration, for it provided that the boundaries 
sw South Wales should be (certain lines of latitude 
ongitude), " save and except the Territories comprised 
I the Boundaries of the Province of South Australia 
be Colony of Victoria as at present established." ^ This 
iieut passed the legislature of New South Wales on the 
December 1853.^ 

It when the Imperial statute sanctioning this latter enact- 
appeared, it was found to contain a section which substan- 
altered the teiTitorial rights of Victoria under the former 
lution. The operative part of the section is as follows : 

hereby declared and enacted, That the whole watercourse 

said River Murray, from its source therein ^ described to 
stem Boundary of the Colony of South Australia, is and 
Se within the Territory of New South Wales : Provided 
lieless, that it shall be lawful for the Legislatures and for 
>per Officers of Customs of both the said Colonies of JVm 
Wales and Victoria to make Eegnlatious for the Levying of 
OS Duties on Articles imported into the said Two Colonies 
avely by way of the Kiver Murray, and for the Punishment 
inces against the Customs Laws of the said Two Colonies 
ively committed on the said River, and for the Eegulation 
Navigation of the said River by Vessels belonging to the 
wo Colonies respectively : Provided also, that it shall be 
tent for the Legislatures of the said Two Colonies, by Laws 

in concurrence with each other, to define in any different 
ir the Boundary Line of the said Two Colonies along the 

of the Biver Murray, and to alter the other Provisions of 
ction." * In other words, the colony of Victoria is deprived 
■whole territorial interest in the bed of the river Murray, 
f a well-known rule of law, her officials and inhabitants 
t a trespass every time they sail upon its waters, except 
as their acts may be held to be imphedly justified by the 
jcence of the Government of the sister colony, and by 
nsdictional powers conferred on Victorian officials by the 
„ The final permission to the legislatures of the two 

' 10 417 Vie. (N. 8. W.), No. 41. 
» Cr. Sched. (1) to 18 * le Vic. c. 64. 
In the 13 * U Vic. c. S9. g 1. ' 18 4 IB Vie. o. 5i, § 5. 
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colonies to alter the provisions of the section by concurreDt 
legislation, is equivalent to a permission given to the heir of 
an English estate to share his inheritance with his younger 
brother. 

What is the explanation of the section ? It is stated 
in the preamble that "Doubts have been entertained as to 
the true Meaning of the said Description of the Boundaiy 
of the said Colony." But this can hardly be intended as a 
serious explanation. The second section of the Act of 1850 
made the two colonies riparian owners in the ordinary way. 
and the rights of riparian owners are settled by the common 
law. Still less can the operation of the new section be regarded 
as a hona-fde solution of any such difficulty. It is enactment, 
not explanation, as its own words practically admit No 
reference was, apparently, made to the section in the course 
of its passage through the Imperial Parliament, and its origin 
remains a mystery which can only be solved by a search into 
the archives of the Colonial Office. 

A rather interesting question presents itself when we 
attempt to ascertain the exact legal position of the Constitution 
of 1855. We have seen that the course of proceeding was 
thus. The legislature of Victoria framed a Constitution Act. 
which was reserved for the royal assent. On its arrival in 
England, certain of its clauses were struck out, and Parliament 
was asked to empower Her Majesty to assent to the measure 
as amended. This Parliament did, but, at the same time, 
imposed certain conditions of its own, which duly l)ecame law. 
But it did not expressly enact the colonial measure, even in its 
amended form. Finally, the royal assent, in terms of the 
Imperial statute, was given to the colonial measure as mnauh*L 

How far was this curious process in accordance with law ? 

By the 14th section of the Constitution of 1850,' the 
Governor of Victoria, with the advice and consent of the 
Legislative Council, was empowered to make laws for the 
colony, pro\'ided that such laws should not be repugnant to the 
laws of England, nor attempt to interfere with the management 
of the Crown lands or Land revenue. By the 3 2d section of 
the same statute, the same authority is empowered by any Act 
to alter the constitution of the legislative bodies, subject to the 

M3 & 14 Vic c. 59. 
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lion that such Act shall not only be reserved for Her 
ty's pleasure, but that, before Her Majesty's pleasure shall 
;mfied, a copy of the measure shall be laid before the 
ial Parliament for at least thirty days. The following 
1 expressly continues the operation of the older statutes ' 
regard to bUla reserved under the Act of 1850, and a 
Qce to these measures is therefore necessary to secure an 
view of the question, 

le 5 & 6 Vic. c. 76 - provides that no bill which has 
■eserved for Her Majesty's pleasure shall have the force 
' until the royal assent to the same has been signified by 
svemor, and such signification must take place, if at all, 
two years from the presentation of the bill to the Governor 
sent And the statute also pro\'ide3 ^ that every bill 
g the constituencies for the Legislative Council, or the 
r of members having seats therein, or the salaries of the 
lor, Superintendent, or judges, sAir/i be reserved for the 
assent. The 7 & 8 Vic. c. 74 is purely technical as 
1 this subject, merely obviating a possible construction of 
der statute which might insist that the Governor was 
to reserve any bill falling under this head, even though 
ised his assent to it.^ 

is being the law of the case, let us see how the facts 
jfith it. The measure passed by the Council was clearly 
pant to the law of England." Moreover, it ob^riously 
red with the disposal of Crown lands, for it professed to 
;hem over to the colonial legislature, to say nothing of 
t that it affected to repeal half a dozen Imperial statutes.' 
is clear, then, that not only did the Council, in passing 
laaure, greatly exceed the powers of legislation conferred 
t by the Constitution of 1850, but, by affecting to repeal 
al statutes," it rendered it impossible for the Crown to 
to it without parliamentary sanction. 

any event, the measure was obviously one which the 
lor was bound to reserve for the royal assent. And there 

little doubt that if the Imperial Parliament had chosen 

the 6 * fl Vie. c. Tfl, »nd 7 4 8 Vic. c. 74. M 33. ' § 31. 

7*8 Vii3. 0. 71, % 7. " Cf. Schod. (2) of Constitution Aot 

■ trua that the Teiw&l took the form of a postponemeiit of the operation 
'■olonUl Aot until the repeal of tlie Imperial statutes bj the Im|ierial 
(B, but the affaot waa ohrioiM. 
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to empower Her Majesty to assent to the measure as it stood, 
they would have waived any right to object to it afterwards as 
coirflicting with Imperial interests, and that, though not in 
precise terms complying with the requirements of the enabling 
section/ it would have been regarded as good law. 

But, as we have seen, Her Majesty's advisers objected 
strongly to one or two of the clauses contained in the colonial 
bill, and did not ask Parliament to authorise her assent to the 
measure as it stood. They altered the wording of the measure, 
and then asked Parliament to empower Her Majesty to assent 
to a measure which the Victorian legislature had not submitted 
And Parliament itself, while granting the authority, took the 
opportunity of making one or two alterations on its own 
account, not by further amending the text of the colonial bill, but 
by including new sections in the enabling statute. In fact, then. 
Her Majesty did not assent to the bill passed by the colonial 
legislature, but to a draft approved by the Colonial OflSce.* 

There is another alternative. Had the Imperial Parliament 
chosen to enact the terms of the amended draft, there can be 
no doubt that, though in form violating the spirit of the conces- 
sions made to the Australian colonies, the measure would have 
been valid as an Imperial statute The Parliament did in fact 
take this course with regard to the provisions for the transfer 
of the Land fund, and the repeal of the older statutes,' and 
there can be no doubt, therefore, that these provisions are goo^l 
law. But it expressly declined to take this step with re^'anl 
to the general provisions of the measure. Tlie constitution 
cannot, therefore, be accepted as an Imperial statute. 

One other alternative remains. In old times the constitu- 
tional rights of the colonies had been granted by Crown charters. 
The practice had disappeared before the advance of self-goveni- 
ment, but it had never been formally abandoned. If Her 
Majesty chose to grant and the colony of Victoria to accept a 
constitutional charter, and the Imperial Parliament expressly 
sanctioned the scheme, who could object ? It is possible that 
the Constitution Act may be supported on this ground. 

The question was actually raised in the colony, soon after 

1 18 & 14 Vic. c. 59, § 14. 

' The same practice has been since followed, to a very slight extent, in th« 
Western Australia Constitution Act of 1890 (53 & 54 Vic c 26). 
» 18 & 19 Vic c 55, §§ 24. 
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rrival, by Mr. Grant, who on the 15th February 1856 
eded in carrying a motion for an Address to the Governor, 
ssting him to take the advice of the law officers as to " the 
ity of the New Constitution Bill for this colony, by reason 
having undergone alterations and amendments in Parlia- 
, without the concurrence or sanction of this House." ^ 
Governor promised assent,^ and on the 18 th March laid 
opinion of the law officers on the table of the Council.^ 
opinion, which was signed by both the Attorney and 
itor-General,* while upholding the legality of the Act, said, 
attribute its efficacy, not to the power of the Colonial but 
le Imperial Legislature, and the assent given by Her 
sty in Council to the Bill as above amended."* It is 
lit to discover precisely what this opinion means. 

': and p., sub date. ' lUd. 26th February 1856. ' Ihid, sub date, 
[r. Stawell and Mr. Molesworth. ^ V. and P., 1855-6, ii. p. 788. 



CHAPTER XXn 

THE CHAXGE TO RESTOKSIBLE GOVERNBIENT 

Prkhaps few people foresaw the difficulties which would attend 
the inttv>duction of the new scheme of government But then 
few people were aware, few are yet aware, of the peculiarities 
of the Cabinet system. That system has grown up so uncon- 
sciously in English politics, that its full intricacy and peculiarity 
are rarely recognised. Till Mr. Bagehot published his famous 
essay, in the year 1867, scarcely any writer had explained the 
idiosyncrasies of the j^osition. In a dim way, English states- 
men and Knglish writers had felt that the system under which 
they Ii\"xxi wn:^ essentially different, on the one hand, from the 
buri>rt\ionUio \nonarc^hy» such as Prussia, where the Crown was 
o\tvrythiiV|j and the Parliament merely an appendage; and, on 
the otbor hatul, I>>mu the true republic, such as ancient Eome 
or nuxlovu Swit s:orland» where the assemblies actually and 
formally tti>jH>inliHl the executi\^ for a limited period, and 
where exoouiivo and legislature remained largely independent 
in action. Hut although the difference was felt, it was hardly 
expressetl. and ihero were some conservative theorists who still 
held to the view that Cabinet and Premier were anomalies 
which had no tnie place in the British constitution, that the 
real head of the government was the Lord President of the 
Council, carrying out the personal views of the Crown, and 
dependent actually on the Crown's pleasure for his continuance 
in office. 

Reserving for a future chapter the statement of the true 
nature of " Cabinet " or " Eesponsible " government, we may 
turn here to examine its genesis in Victoria. And the first 
thing we notice is the strange lack of allusion to the impend- 
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ihange in the constitutional documents of the period, 
jnperial statute which authorised the assent to the Conati- 
i Act makes no reference to it. It is believed that the 
" Cabinet " occurs nowhere in the text of the Act, and 
the word "Responsible," as applied to Ministers of the 
1, only occurs once, viz. in Schedule D, part 7.' 
he implied references to the change in the Constitution 
re very scanty. They occur in the 17th section, which 
les that members of the legislature accepting ofEces of 
imder the Crown diiring pleasure, though thereby vacat- 
leir seats, may be re-elected if otherwise eligible ; the 
which provides that, of certain officials named, at least 
shall be membere of the legislature; the 37th, which 
I that appointments to public office under the Govern- 
or Victoria shall be in the hands of the Governor and 
;tive Council, " with the Exception of the appointments of 
ra liable to retire from Office on Political Grounds, which 
itmenta shall be vested in the Governor alone " ; the 48th, 

authorises the Governor (alone) to abohsh certain politi- 
Bces (mainly Cabinet offices); the 50th, which provides 
ma for the existing incumbents of certain ofBcea who " on 
al grounds may retire or be released from any such 
;" and the 51st, which provides pensions for future 
et Ministers. 

' we turn from the legislative to the executive side of the 
e, we find that the new arrangements occasioned the 
af a new Commission and Instructions to the Governor. 
ret the difference between these documents and those 

they replace is exceedingly small to the lay mind. In 
jmmission, the Governor is empowered himself to appoint 
lembers of the Executive Council, merely transmitting 

of the appointments to the Colonial Office, instead of, as 
rly, making temporary appointments till the pleasure of 
ome government is known. But the appointments are 
o run in the Queen's name, and during her pleasure.* 
rants of waste lands are to be made with the advice of 
lecutive Council, and conformably to colonial legislation, 

le word occurs aJao Id tlie vxargin of ^ IS and fil. 

IB word in Ihe original, "Our," in the result of an eraBure. The aotnal 
appointment to the Eiecutive Council is by letterfl-tiatent undsc tho seal 
alony, attested bj the Oorernor, and couctorsigned by a Minister. 
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In the event of the incapacity of the Governor, and of 
Lieutenant-Goveraor who may have been appointed, the Senii 
Mihtary Officer ia to take the firat place.' 

These are almost the only changes in the Commission, and 
though they are really important, it requires a trained eye to 
see u-hy they are important. In the Instructions which accom- 
panied the Commission, almost the only material change is the 
power given to the Goveinor to appoint a member of the 
BiKecutive Council to preside during his absence, the old mlo 
being that the senior member presided as of course.' 

With these somewhat scanty guides, it is not surprising 
that the persons upon whom the task of effecting the change 
was cast should find some little difficulty in carrj-ing it out. 
On the 23d November 1855, a Government Gazette Extra- 
ordinary proclaimed the coming into operation of the Constitu- 
tion Statute and the Waste Lands Acts Bepeal Act, the former 
having been (as the proclamation stated) received in the colony 
at 10 P.M. on the 23d October preceding.* In due course, on 
the motion of the Attorney-General, the proclamation was 
ordered to be entered upon the journals of the existing Legis- 
lative Council, and a duplicate sent to tlie Eegistnir of the 
Supreme Court for enrolment.* But before this happened, 
troubles bad begun. 

The Governor had consulted his officials with regard to the 
meaning of the new Act very shortly afler its arrival,* and we 
6nd that on the 31st October 1855 the law officers, in answer 
to His Excellency's questions, had advised — 

1. ThftI according lo the proviaioua of the ConrtiluUon Act four of 
offiuera Rferred to in the 16th icctlon mtiet, from the time of 
letnm of the writs to the firat election under the new scheme, or 

* Thi» WW contnuj to the old rale, which gave th« pwition t 
mambflT of the ExwQtlra Council. But, Dader the old rfjricK, executive oa 
Iran Imperial o(G«ftU. 

* Copy of Commiuian uid Instructtant in O. O., 1SG5, iL p. S34. 

* a, O., !3d KoTombcr 1855. Tlie ■nnuancemmtt of th« date of arrivi] mw 
nuids to sitiiTjr the Gth aectiuii of the OooetilDtioii Statute. Cf. opinion of law 
offioen in F. imit F., ISSG-S, iL p. GTS. 

* F.aiui P., 3l*t DroenibeT I6CG. 

* On th* 30lli October, at a uMting of the Enenliro Council, tha Gonrnor 
had decided, contmy to the wialim of hia UininCvn, to euinmoti the LegiiJatJn 
Council for the Slit KorraiW, in iirder tlial it niiglii \m in wnion whan the 
ConalitQtioD Act wm procialmed. {Minato of tJui Exct-iitive Cuuuvil, lub dal&) 
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) the meeting of the legislature, be members of one 
[ouse or other of the legislattire. 
iBt to a certaiu extent the officers mentioned in tliat clanse 
hve always been responaible to the eiistiag Council ; nor, indeed, 
itit the exception of the uecessitj of a cerUin number being 
lect«d memben under the 18th clauBe, do the new Acts make any 
gal clmnge in tlieir reeponsibUity, though practically they may 
enceforth be more liable to be removed and called to account 
tcording to the feelings of the legialative bodies than hei'etofore. 
tat tlieir reeponsibiljty to the exiting Council legally remains 
Oaltered.' 

h due deference to the opinion of so high an authority, 
rell be questioned whether these opinions are sound, 
ifuaion is between moral and legal responsibility. 
I the responsibility of the executive officials to the 
ve Council (it is clear that it is to the Legislative and 
Executive Council that the law oflBcera are referring) 
n wholly of the former character. The legislature 
jpose the policy of the officials as much as it pleased, 
)uld not force them to resign, and the constituencies 
chance of expressing their opinions ; for the seats of 
lials were nominee, not elective, and a dissolution, 
; might strengthen the Government, could not defeat 
ctically speaking, an official could only be dismissed 
jnal misbehaviour or incapacity, and the Governor's 
1 of him was always liable to review by the Home 

the new Act made a substantial difference, for not only 
alish all nominee seats, and subject Ministers accepting 
re-election, thereby giving the constituencies a voice 
appointment, but it guarded against the attempt to 
the government by a Ministry independent of the 
re, by providing that at least four members of the 
wmi be members also of the legislature, 
ng, however, upon the advice of his law officers, the 
r summoned a meeting of the existing Executive Council 
day the 6th November to frame the Estimates to be 
re the legislature.* But when the Council met, instead 
idingto business, the members handed in a protest, in 
ley stated that they felt unable to commence unless 

' V. ami p., I85fl-a, ii. ]>. 576. ' lUil. \\ 111. 
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they were informed whether they were expected to act " as 
Responsible Officers under the Constitutional Act, or aa Officeia 
responsible to His Excellency for carrying out the policy which 
he may indicate." The protest further stated that " as Uie 
responsibility of the Government to the country commeaces on 
the day upon which the Council ' ia summoned, such Estimates 
as may come before the country will have to be defended by 
a Responsible Ministry, although they may not have been pre- 
pared by them in that capacity." And the protesters dedine 
to state what in their own opinion is the right course.* 

The Governor promptly replied that the responsibility of 
officers would commence from the date of the proclamation, and 
that no departure from the existing form of government or 
routine would be allowed till then ; but at the same time he 
oEfered either to allow the officers to postpone fmming the 
Estimates, if they wished, or to take upon himself the 
responsibility of them when laid before the Council' 

At this point our sources of information become tradi- 
tional only until the issue of the proclamation and the 
assembling of the Legislative Council on the 23d November, up 
to which date the protesting officials continued to occupy their 
posts.* 

On the following day the Colonial Engineer stated to the 
Legislative Council that four members of the government, the 
Colonial Secretary,* the Attorney-General," the Collector of 
Customs/ and the Surveyor- General,* had tendered to the 
Governor the resignation of their offices, which had been 
accepted." The announcement was so startling that Mr. 
Fawkner, having procured a suspension of the Standing Orders, 
moved and carried a resolution that the Council should resolve 
itself into a committee of the whole to consider the state of 
the colony." After a very short sitting the committee 
reported that the Governor should be addressed to afford the 

' /.& (olmoiuly) Ibe Legulatire Council. 

' r. ai\d P., 1S55-6, ii. j., 67". ' Hid. 

' Cf. botlcei signed hy tliom in O. O., S-ZS Noveniber ISSE. Captain 
LonHdde'a rcugnation of the office of trsuunr liwl beua iccepted *.K a tUBating of 
the Execnlire Council held on tba SSd Korember. 

' Mr. W. C. IlklsM. • Mr. Sttwon. ' Mr. H. C. K. C 

• Capt^o Andnw OUtk& ■ V. atid P., !4Ui Kovomber \\ 

'* iUii 97th NoTcmber 1SS£. 
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1 fbll information respecting the dismissal or resignation 
officials, and the Council promptly adopted the recom- 
tion.' 

,e Governor immediately promised compliance with the 
1, but before he could fulfil his promise another startling 
■cement was made to the House, by letter from the 
Colonial Secretary, Mr. Moore, to the effect that the 
lOr had been pleased to release from ofBce, " on political 
s," the four officials previously announced as having 
d, and that thereupon their nominee seats in the Council 
come vacant The acting Colonial Secretary also in- 
tbe Conucil that the Colonial Engineer and the acting 
ir-General had resigned their nominee seats.'' 
lowing immediately upon this announcement came the 

information that the Speaker had received letters- 
dated the same day, appointing Mr. Haines (as Chief 
ty), Mr. Stawcll (as Attorney- General), Mr, Sladen (aa 
■er), Mr. Pasley (as Commissioner of Public Works), Mr. 
8 (aa Commissioner of Trade and Customs), Mr. Clarke (as 
ar-General), and Mr, Molesworth (as Solicitor-General), 
inee seats in the Legislative Council pending the signifi- 
of Her Majesty's pleasure. The members named then 

and took their seats.' 

mediately afterwards, the papers requested by the 
1 of the previous day were laid before the Council.* 
lapers, when produced, showed that, in addition to the 
efore enumerated, the following had been the course of 
which had led up to these results. 

the 23d November, apparently before the opening of 
Edon of the Council, the Grovemor had sent to the 
1 Secretary (Mr. Haines) a " Minute transmitting his 
yarding the Future Administration of the Government of 
any." The Minute is e.\pressed to be " for the informa- 
1 guidance of the responsible officers," and it is probable, 
■e, that at the time of penning the letter of enclosure 
pernor regarded his existing ministry as " responsible." 
art from this point, the document is of the highest 
.nee as expressing the views of a colonial official of 
Md P. , arth November 1855. - Ihid. 28th Nnvomber 1855. 

. They were aworn in arresli ou tlio 30th November. (Minutes of 
! Council of thai date. ) ' Ihid. 
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great position with regard to the change introduced by U10 
new constitution. Briefly put, the views of the Governor on 
the subject may be stated tlms : — 

1. The Governor must choone as his Ministere persona acceptable to 

Parliiiment, and inuHt accept their reaignations 

evident that they are no longer so acceptable. 
S. But he cannot he forced to appoint persons in whom he c 

place confidence, for that would be to betray hie trust ( 

Crown's Bgent. He is responsible to the Crown, as they a 

the Parliaueiit. 

3. Every measure ' eubmitted to Parliament must previously i«ccive 

the sanction of the Qovemor, and refusal to sanction a meRmre 
advocated by the Ministera will be a good ground for reeign*- 
tioD, hut not for persistence in the measure. Yet the Ooremor 
does not desire " to interfere with the orrangementa of the 
Ministry, or he a party to their consultations." 

4. The 37th clause of the Conetitution Act, vesting the appointment* 

to public officer in the Governor with the advice of llie 
Eiecutive Council, must be understood to give the Oovemot « 
subttoutial voice in the disposal of patronage, and the Oovurnor 
will not sanction " the appointment of persons whuae mlt 
recommendatjon may be advoeacy of certain political principles." 

G. CommunicBtiona with and appointmenta by the Governor ok to 
be conducted through the medium of the Colonial Secretary. 
The only exception to this rule is the case of comntuni cations 
between the Glovemor and the Attorney -Gen end. 

d. Each official will take charge of the business of his own depart- 
ment, without directions from the Qovemor. 

7. No discussion of policy is to be allowed at meetings of the 

Executive Council, except in the single case of death ^ntences, 
oa to which the Governor retains his old position.* 

8. The Governor still retains the sole authority in military and 

naval matters." 

Wljen the contents of this Minute became known, they 
excited loud opposition, but it is very doubtful if Sir Charles 
Hotham really intended by thera anything derogatory to the 
theory of Responsible Govemnaent. The moat exceptionable 
points are those relating to the principle of public appoint- 
mente (including the Ministerial offices) and the sanction 
required to the introduction of measures. But dispassionatvly 

' So the teit. It is possible that it may ineKD only " Gursmnient msMiirc," 
or Sir Charles may bavs thought that the a\A practice whiuh rvr|ture4 lliat all 
legislation ihonld initiate with the Ministry should bo onntlnoed. 

' Sir Charles Hotham bad, on tba lit NoTEialwr, coimnntcd a death 
sentence againit the viewa of hii miniatera. (Minute of Extcntive Connoil, anb 
date.) 

• Copy in luinut* of T. and F., ISSE-fl, ii. p. GSI. 



nd read in the light of surrounding circumstances, it 
most probable that by hia expressions the Governor 

meant that he reserved the right, as an Imperial 
lutativa, to veto appointments and measures which he 
id as absolutely pernicious. And, regard being had to 
itious wording of the Constitution Act, it hardly seems 
bat he was wrong in this view, while his announcement 

intention to take no part in the deliberations of the 
t and to receive communications and exercise patron^e 
trough the Premier,' shows that he accepted some at 
[ the most important principles of Responsible Govem- 

thoiigb, as has been said, this document afterwards 
ed much disciission, it does not appear to have had 
mmediate effect on the mind of the officials immediately 
led, for we find the latter, a few days afterwards, 
log that it did not appear to them to need immediate 

is probable, therefore, that this Minute, though received 
morning of the 23d November,^ was not the subject of 
nversation which Mr. Haines had with the Governor 

the opening of the Council on that day, and to which 
ides in his letter of the 24th.* The object of this letter 

request the Governor to " relieve myself and my 
ues from the very embarrassing position in which we 
rselves placed," and its meaning is explained by a second 
addressed by the Attorney-General to His Excellency on 
ne date, and which was forwarded on the morning of 
^ the 25th,^ by Mr. Haines himself, to the Governor. 
Mr. Haines's last letter we gather that he (Mr. Haines) 
id another interview with the Governor on the preceding 
iay) evening, on the mysterious subject which was 
,ng him, and that the Attorney-General's opinion on the 
lad been taken at the Governor's request^ The opinion 

that the officials holding under commissions granted 

e actual words used are "Colonial Secretary." But at thb time tbe 
Secretary had precedence by Rojal Instnictiona of 11th March 1S52. 

1 in Trensury o[lieo U Melbouroo,) 

aiai. P.. 18S5-a. i. p. 763, ' Cf. ibid. 

py in ibid, ii p. 677. " Hid. p. 573. 

f3 in ibm. p. G73. 
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before the proclamation of the Constitution Act are politicillj 
irresponsible under the old Act, while at the same time ''tbQ 
continue to hold offices, the occupants of which are responaitt 
not merely legally but politically; and thus their positioBii 
most anomalous." And the Governor is advised that "ne* 
commissions should be issued to all officers who it is cooteD^ 
plated are to become politically responsible." ^ 

Hereupon, on the following day, the 26th November, tb« 
Governor sent a circular letter to each of the four offidJ* 
whose resignations of office, when announced in the Council 00 
the 27th November, caused so much excitement The dicalir 
announced to each official that, it being necessary to form a 
new Ministry under the Constitution Act, he would consider 
himself released ''on political grounds" from his office.* 
Each official thereupon wrote, accepting his dismissal, and 
laying claim to a pension under the Constitution Act (§ 50).* 
It will be remembered, however, that the first announcement 
in the Council, on the 27th November, was an announcement 
of resignation, not of dismissal^ The announcement of dis- 
missal was not made till the following day.^ 

Such was the record of events which was laid before the 
Legislative Council on the 28th November 1855, ami read 
aloud by the Clerk.^ On Mr. Haines's own motion tliey wen.' 
printed, and set down for consideration on the 4th December* 
On that day Mr. Greeves brought forward a series of resolution^ 
emphatically condemning the transaction, and the removals 
and appointments consequent on it, as " premature, illegal, and 
void," and censuring the officials for taking office under the 
Minute of the 23d November,^ which, however, by this time 
had been practically withdrawn by the Governor, after a 
formal protest from the new Ministry.^ On the 5 th December 
Mr. Campbell, apparently in ignorance of the latter facts, 
proposed to substitute for Mr. Greeves's sweeping resolutions a 
simple expression of regret that the officials had not seen fit to 
protest against the Minute, and a protest against it by the 
house itself.^® Upon a vote this amendment was vetoed by 

1 Copy in V. and P., 1855-6, u. p. 578. 

2 r. and P., 1855-6, ii p. 579. » IhUL pp. 579, 580. 

* Jbid. sub date. » Ihid. nib date. 

« Bid. 28th November 1855. ' Ibid, » Jbid, 4th December. 

» See documents in K. and P., 1855-6, I p. 763. *• Ibid, sab date. 
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iciding voice of the Speaker, but when the substantive 
ions were put, they again were lost by a single vote, the 
3 implicated all voting against them.^ 
pparently this ended the matter. The Ministera were 
.umed to seats in the first elections for the Legislative 
bly, whicli took place in the spring of 1856,^ they met 
iw Parliament aa a Cabinet, and resigned on the passing 
mfavourable resolution upon the subject of the Estimates, 
rch 1859.' Mr, O'Shanassy, the mover of the resolu- 
pas then, in accordance with Cabinet practice, invited 
a a Ministry. 

le question naturally presents itself, How far was all 
aanipulation necessary to secure the introduction of 
[isible Government ? Let us state in brief form the 
i of events actually proved. 

Proclamation of the new constitution. 
Release of the four ofBciaJa " on political 
gromida," by letter from Governor sent at 
request of offlctala thcmaelTeB. 
rth November 1855, Announcement in Leg. Council that the four 

officials had rtsigned. 
StiiKiivemberl855. Announcement in Leg. Council that the 

• Governor had released the officials "on 

political grounds," and that their nominee 
seats in Coimcil had thereby become 
vacant. 
lame day.) Announcement Id Leg, Council that the 

same four officials had been re-appointed 
to the same four offices,* that three other 
officiala had been appointed, and that the 
seven were temporarily appointed to 
nominee Beats in the Leg. Council. 

my hard to see why all this process should have 
I fact, to see where at all the difficulty lay. 
was a Ministry in existence, its members duly appointed, 
I same form as Responsible Ministers. Four of these 
members of the Legislative Council. Why could they 
mtiuue to hold office till the Parliament met in its new 

and p., 5th December 1855. On the 10th the ofBciala renewed their 
Toffice. = 0. 0., 7th November 1859. 

letorion HanBard, i. p, 552, 
M D»wes ot the offices were slightly altererl, but practically they were the 
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form % If at the electioiis four of them had uot succeeded 
being returned, theii there would have been obvious iiei 
for a reconstruction, entire or partial, of the Ministry. If they 
liad been returned and been met by a vote of want of 
confidence, then would have been the time to resign. Both 
these cases were provided for by the 50th section of 
Constitution Act 

To this obvious course there seem to have been 
objections taken, both of which were groundless. 

The first was, that from the proclamation of the 
Constitution the officials were intended to be " Kesponsible, 
elected members of Parliament, whose conatituenta could 
express their opinion of them upon their vacating their seats 
for re-election. But it was impossible that this test should be 
applied till the new Parliament met, and, as we have 8< 
when tlie officials were re-appointed, they took nominee, 
elective seats. 

The second objection seems to have been that, until 
re-commisaioned, the officials were bound to act as the 
Governor's subordinates, and that consequently, when they 
faced the Parliament, they would be called upon to defend a 
policy which might not really be their own. But, as we have 
also seen, the Governor had obviated this difficulty by offering 
to take the responsibility of their actions up to the assembling 
of Parliament. L^ally, their positions were precisely the 
same under both systems. In both cases they were appointees 
of the Crown ; only, under the Kesponsible system, as a matter 
of constitutional understanding, the Governor would be bound 
to follow the views of Parliament in the matter of apjxjint- 
ments and dismissals, instead of the ^'iews of the Colonial 
Office. But the new system could not possibly operate until a 
Parliament in the new form was summoned, for no expressions 
of opinion by the existing Legislative Council could affect the 
holders of non-elective seats. 

It seems, therefore, abundantly clear that the officials 
should have stood by their existing appointments till the 
meeting of Parliament. By the course they took they laid 
themselves open to grave suspicion of personal motives, and 
only avoided the disgrace of a condemnatory resolution by UWi 
doubtful expedient of votuig for Uiemselves. 
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CHAPTEE XXIlf 

GENERAL CONDITION OF VICTOBIA IN 1855 

he chief ostensible ground for the grant of Eesponsible 
mment was the increased material prosperity of the colony, 
y be well to pause for a moment, as at the end of former 
is, to glance at the general condition of Victoria on the 
f the new system. 

liat the discovery of gold had produced a startling effect 
the circumstances of the colony is of course beyond 
u But it will be better if we confine ourselves to point- 
at a few of the unquestioned facts which helped to con- 
e the change. 

7e have already noticed the condition and extent of the 
mment revenue and expenditure at the period of Separa- 
During the year 1854, less than four years after 
•ation, the general revenue had risen from £122,781 to 
26,935. To this had been added a sum of £601,155 
the Land revenue (afterwards to be explained), and a sum 
118,619, surplus from the previous year, making a grand 
of £2,446,710. Of the ordinary general revenue, the 
items were as follow : — 

. Cufltoms ..... £853,598 
I. Gold revenue .... 423,920 

I. l>ade licences .... 151,555 

(ut against this large income there had been the enormous 
iditure of £4,479,527,^ or a deficit of upwards of two 
)ns sterling. The chief items were — 

[fiUt p. 187. 

f this, however, £400,000 was repayment of loans (F*. and P., 1855-6, i. 

I). 
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£104, 

"neichr ciDe^e3dit2i of tlie receipto) 

535,M)5 

126,334 

1,330,817 

634,485 

87,835 

li$,784 

Snpplj . 383,900^ 



Thf- fprsTmg uzuvtimi of libtr iscsms for police, military tf^ 
xcmL EDI fi^R- ffriBTg^. fi^e. of ccczise, acoonnted for bj tb^ 
nEOucny disniztffizioes ^vrrich locik pljuK on the gold fields il^ 
^it 3%Er I ^^4. szid xc» 1^ grrrijuLnfms c^ lawlessness which tb^ 
gararonrng of libf* gcild diaocvreTT liad developed. Of the hog^ 
JKn: iar ** PtrilSr Wco^'' se&z^r os^e half is occasioned by tb^ 
OQSi of TnfcVrtg and TE^pamng roads and bridges,^ and the boll^ 
of i3ie rPTHHrnder bx tbe ei^KSaon of and repairs to public 
limlSncs in lleTbcninKe. Geekng. Williamstown, Portland, v^ 



The hnse defidi in the rear's aooonnts was met by loan^ 
id hasaalr in all diiecsicins. The corporation of Melbonnie 
£S00.00*?, The appropriated moiety of the LaB'l 
*Tirz CQ fc«r £Stt«.OC»0. The local banks ad\*ancel 
£!!?•?.! rC' as a frs: lam, and allowe*! overxirafls to the exlen: 
zi £i!?2.C'' J in a*ii;ii<:'iL Xearly £40,000 was borrowed frum 
lir r.a^r licwarf F'snd.* It is satisfactory, however, to notice 
?>st? :i ibeae i»ns £400,000 were paid off before the close of 



ib* vatr/ 

W^ have seen ' that the ^ unappropriated " moiety of the 
LiZii fcDd was by this time practically under the control of 
ib? .r.V «-^*^ kpslam:^, and that in this exceptional year a 
,rr3LS was al^o made upon the moiety still nominally appro{»ri- 
ii«5d "bv ihe Izipeml government to the expenses of inimi^Ta- 
:5:c R:: the aecoxmts of the Territorial revenue were still 
i-rc .usciiica fri>m the general income of the Government, and 
:Vcv. tife renims for the year 1854 we learn that they had 
vrA.r;:.\\: the to:ad of £1,355,832, of which about nineteen- 



' A>«5nk-c i» n «i p., 1S55A i P^ 1063-1071. 

t y^^^s^c'C:^ tbe wvk wss not effected by the Central Road Board, ibLi. p. 
^.^.* " * Statement in ibid. p. 1078. 

* js*. ^ lorcL * /wd^ ^ 1071. • Amu^ ^ i7». 
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tietba were the produce of tlie sale of 400,000 acres of 
the occupation licences producing £46,000.' The ex- 
s chargeable upon the fund, including the charges of the 
jj-or-General's department and the expenses of the immigra- 
offices at Melbourne, Williamstown, Geelong, and Port- 
amounted to upwards of half a milliOQ sterling, leaving, 
the balance left over from the previous year, a sum of 
; one million and a half, which on this occasion was 
ferred to the general revenue in manner before described.* 
"he expenses of the permanent Civil List for the year had 
kept, as we have seen, well within the revenue assigned to 
[t must be remembered that the List had been increased 
the £20,000 provided by the Constitution Act of 1850 
d. B) to £157,839, by various Acts of the colonial legis- 
!.' The expenses of the" judicial department had risen 
the £6,500 contemplated by the Constitution Act to 
)00, those of the executive administration from £5,500 
r9,000. The expenses of the ecclesiastical establishment 
reTnained stationary,* But in each of the fonner cases 
xpensea had been kept within the income, and there waa 
il balance of nearly £30,000 to go towards the dire needs 
J unappropriated expenditure.' 

[appily the accounts for the year 1855 were infinitely 
!. Though they only go down to the date of the 
unation of the new Constitution (23d November), the 
ne shows an amount (£1,595,667) nearly equal to that 
le preceding twelve months, while the expenditure has 
1 to £1,319,544, or an amount well within the revenue. 
the help of a sum of £300,000 from the unappropriat«d 
gf of the Land fund, the Treasurer is able to pay off half a 
m in reduction of the debt. The saving has been effected 
trious ways. The expenses of the Customs department 
been reduced by one-half, though its revenue has sub- 
ially increased, the police expenses are also reduced by 
talf, while the expenditure on Public Works has been cut 
, to nearly one-third of its former amount The " Stores 

C (xxd P., 1855-fl. i, p. 1078. » Ibid: p. 1085. 

B Vic. No. 7 (! 30), 17 Vic No. 7, and 18 Vic No. 35. 

'. amd P., lS6G-e, i. p. 901. Bnt this does not include the eecleaiastical 

to the Gold Fields, not uodeT the 10 Vic. No. 28. 

IMoirat* in ibid, p. 900. 
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and Transport " item may be said to have almost disappearei 
On the other hand, the grants for educational purposes hive 
more than doubled.^ 

It does not follow that the change is necessarily to be 
attributed to bad administration in 1854. The events of the 
early " fifties " were so abnormal, that it is no wonder if tbej 
paralysed the government which had to deal with ihem. Men 
came out to manage a large estate, and they were called upon 
suddenly to face the problem of governing a community with 
the interests and revenue of a kingdom. No wonder if they 
lost their heads. But, at the same time, it would be veil ^ 
those interested in the reputation of the men of 1854 were to 
offer some substantial explanation of the facts. If the expense^ 
of a Government department are cut down 50 per cent as the 
consequence of a Boyal Commission, while at the same tiin^ 
the business of the department continues to increase, we reqnii^ 
to know the reason of the change.* 

Passing beyond the limits of revenue and expenditure, we 
are able to gain very valuable information as to the genenl 
condition of the colony towards the close of the period from 
the full statistics laid before the Parliament in December 
1856.^ 

From these it appears that at the close of the year 1855 
the total population of the colony (exclusive of aborigines) was 
319,379,* in the proportion of about 207,000 males to 
112,000 females. During the year the population had bet^n 
increased by 66,000 immigrations and nearly 12,000 births. 

With regard to the pursuits of the population, 4326 i)ersous 
carried on agricultural operations on 115,000 acres of land, 
chiefly in the counties of Bourke, Grant, and Villiers. Tlie 
principal crops were — 

1. Wheat, of which 1,148,000 bushels were raised on 42,600 acre*. 

2. Oats, „ 614,000 „ „ „ 58,0o0 ^ 

3. Grapes, „ 488,000 lbs. „ „ 207 ^ 

4. Barley, „ 45,000 bushels „ „ 2,285 .. 

5. Potatoes „ 59,796 tons „ „ 11,000 „ 

^ Accounts in V, and P., 1855-6, pp. 1095-1101. 

^ For details of expenditure in Government departments for year 1SS5, cL 
V. and />., 1855-6, ii. pp. 785-814. 

' Votes and Proceedings of the Legislative Assembly , 1856-7, iv. p. 91. 

* It appears that the last previous census was actually taken on the IMih 
April 1854. 
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Huatting pursuits were carried on at 1029 licensed stations 
! various districts. Of these stations the old districts of 
Jid Bay and Western Port clainied 349 and 253 re- 
vely, the newer districts of the Wimmera, Murray, and 
land having 152, 171, and 88 respectively. On these 
rather more than half a million head of horned cattle and 

more than four and a half millions of sheep were fed. 
urning to pursuits of a less patriarchal character, we find 
;here were a total number of 115 mines or quarries in 
ilony, of which 63 were either gold-mines or quartz-reefs, 

in the counties of Bourke and Grant there were 153 
yards, 
f the industries which usually establish themselves in 

there were 1893 at work. By far the greater number 
jse were connected immediately with the new min ing 
turea. There were no leas than 1267 factories for 
g machinery at Sandhurst, 100 at Ballaarat, and 30 at 
Creek. Melbourne had lost the lead early established in 
imber of her factories, being only third in the race to 
urst and Ballaarat, though it is, of course, quite possible 
nany of the numerous " works " at Sandhurst may have 
)f an elementary character. Unfortunately no returns of 
imber of hands employed during the year 1855 are given, 
1 April of the previous year, when the population of the 
' was about thirty per cent less than in 1855, the number 
rsons returned as employed in " Commerce, Trade, or 
facture" was just short of 53,000,^ 

1 the matter of foreign trade, the colony exported during 
ear 1855 goods to the value of thirteen millions and 
\ of which gold and coin accounted for eleven millions, 
vool for a million and a half. The imports slightly 
led twelve millions in value, of which about half a miUion 
linage, and the rest are imclassed in the Return from which 
figures are takeu.^ 

he non-material wants of the people were provided for by 
places of worship, having an average attendance of 65,000 
13, and an estimated capacity of 76,000. It may fairly 
'erred, therefore, that the supply in this particular was well 
st of the demand. Amongst the various religious bodies, 



: amdf. o/L. A.. \v. p. 237. 
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the Wesleyans stood well ahead in the number of their b 
{104), the Chtuch of England coming next with 81. and the^ 
Eomaa Catfaolica with 53. In point of average atcendance, 
howerer, the poBitiona were altered, the Catholics coming first 
with 21,000, followed by the Wesleyans with 13,000, and the 
Anglicana with 10,000. 

Educational statistics do not appear in the Betums &om 
which we have been recently quoting, but they are obtainable 
from another soorca' From this source we learn that, at tbe 
cloiie of the year 1835, two rival systems of primaiy edacatioQ 
were at work in the colony — the denominational system and 
the national sptem. The former, organised systematically in 
the year 1849, maintained 300 schools with attendance rolls 
of 17,71 1 scholars, or about one in eighteen of the population. 
The national sj'stem, established in the year 1 851, had in opera- 
tion 58 schools, with a total register of 3532 scholars, and an 
average attendance of 2509. The secondary education of the 
colony waa conducted by 118 private schools, hanng charge of 
3235 pupils. It must be remembered also that in the year 
1854 the University of Melbourne had been established, to 
provide for the wants of advanced students, and was just now 
lieginning active operations. Altogether, at the close of this 
period, it was calculated that 24.478 individuals, or one person 
in thirteen of the population, were receiving regular general 
education, a result which must be weighed in connection with 
the circumstances of the colony, which showed an unusual 
proportion of adults to chitih^n ; but evou then it cannot be 
considered as perfectly satisfactory, the total number of children 
under sixteen j-ears of age in the colony being 80,000.* With 
regard to thf rate of progress of the rival systems, it is evident 
that the ultimate victory of the national system was even at 
this date foreshadowed, for in the course of tbe year 1856 its 
schools increased from 58 to 82, and its scholars from 3532 to 
4804, or an increase of nearly 35 per cent.' 

Taking it as a whole, there can be no doubt that the period 
liefore us is a j^reat jieriod, not merely by reason of the develop»- 
ment of material wcoltli and population, but because also of I 
the stateamnnlike work performed. In fipite of the almoetj 

> rata and Praotidiiigt ^ !>« Lrgiihtlvi .^Hemity, 18Efl-7, pp. 1013, 1177,1 
and IMS. ■ Ibid. p. 1018. • Ibid. i*. 1216. 
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B^helming difficulties of the situation, the leaders of the 
k1 had laid in Victoria the solid foundations of enlightened 
•e prosperity. They had organised the administration of 
3e and police ; established a system of imiversal education ; 
med the financial administration; and started such great 
butions as the Public Library, the Museums, and the 
rersity. They had provided a system of local government, 
organised a provision for the maintenance and extension 
e means of commimication. They had placed the granting 
tate aid to religious denominations upon a systematic 
Dg.^ And they had done this in the face of a social, 
ical, and economic revolution which shook the community 
ts very centre, and which would have overthrown the 
isation of many a state which had an established tradition 
teen hundred instead ef fifteen years to rely upon. That 
J were some in high places who preferred their own interest 
at of the commimity few who are familiar with the history 
e period can doubt All the more credit is therefore due 
lose who, in spite of traitors in the camp, presented an 
nching front to the threats of anarchy and the temptations 
ivategain. 

1 16 Vic. No. 28. 
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INTRODUCTORY 



ave now to take a survey of the existing scheme of 
ment in Victoria. And in so doing we shall abandon 
torical method hitherto pursued, and adopt the analytical 
, which considers phenomena as they are, without tracing 
►cess of their developement There are good reasons for 
ange, despite its apparent inconsistency. Not only 
a continuance of the historical method involve us in an 
beyond the limits at our disposal, but it might necessitate 
cussion of questions upon which public feeling is not 
iciently calm to allow of an impartial criticism. As a 
rule, the abandonment of the historical method will 
found to be a practical inconvenience, for the main 
J of the existing scheme of government were settled by 
nges of 1855, and recent developements have, in most 
3een in matters of detail. Nevertheless, where cir- 
ices seem imperatively to demand the course, we may 
at the bare steps of progress between 1855 and 

bring the subject clearly before our minds, we require 
which shall be simple, uniform, and comprehensive. 

then class each phenomenon under its proper head, 
)w where to find it. 

considering the functions of government, we draw a 
ne between those which are universal and those which 
*ely local in their scope. The former always emanate 
single source, and this source we familiarly term the 

Government. The powers of the central government 
ted only by the territory controlled by the community 
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of which it is the organ, aometimes they extend even beyond 
thia limit. The powers of a local government are always 
limited in exercise to a special area, a division or sub-division 
of the territory of the community.^ This, then, will be our 
first division of the functions we are about to examine — into 
Central and Local 

But a further sub-division is necessary, and as such a aub- 
diviflion is ready to hand, Familiar to every one, we stall 
well to adopt it if possible. 

For a very long time it has been common to class 
functions of government aa legislative, executive, and jndii 
It is admitted that the classification is not strictly logical, but 
it is eminently useful, and suiHciently logical for practical 
purposes. Where the government lays down general rules 
for the guidance of conduct, it is exercising its Iegialati\-c 
functions. Where it is carrying those rules into effect, it 
is exercising its executive powers. And where it is punishing 
or remedying the breach of them, it is fulfilling judicial 
duties. It by no means follows that the exercise of these 
different classes of functions is always entrusted to different 
hands. But, never thel&'^s, the distinctions between the 
functions themselves usually exist, both in central and in local 
matters. 

One other question remains. Wliat is the order in which 
these classes of functions should be discussed ? The answer 
depends entirely on practical convenience, which is usually 
determined by the relative importance of the various functions 
in tlie scheme of government. In the case of Victoria there 
can be little question that the central government is both older 
and more important than the local, while of the various 
functions of each it is as certain Uiat the legislative are at the 
present time more important than the executive or the judiciary. 
The legislature can not only change the existing personnel of 
the executive and judicial staffs, but it can completely alter 
their constitution for the future. The executive can, in most 
cases, insist upon the dissolution of a part of the existing 
central legislature. But the legisLiture cannot be kept iu 

' It mnat be carefull; boms Id ffliod that " coilnl " powan ud " mpraino " 
poireti an not alwa;i tpmaytBtna. On th* other hand, " local ** povsn an not 
I ibnj9 "sabordiuaU)." 



sub- 



>. PLAN OF THE SUBJECT 229 

nee for more than a year, and upon its reconstruction the 
3sed members may be all returned. The judiciary has no 
influence over the legislature. 

; is clear therefore that we shall do well to take the 
iture first, although, historically speaking, it is a late 
)pment. 

nd it will, almost as clearly, be wise to take the executive 
for in the Victorian constitution the executive and the 
iture are intimately connected, both in the sphere of local 
f central government. The executive is appointed by the 
iture, is constantly accountable to it, and can be dismissed 
The judiciary, though practically appointed and occa- 
ly removable by the legislature, is in the exercise of its 
ons generally independent of the legislature. Thus our 
or the analysis of the subject will be as follows — 

Government 



I I 

Central Local 

--' — I I — h^ 



tore Executive Judiciary Legislature Executive Judiciary 
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CHAPTER XXV 

THE GOVERNOR 

The Govemor, or "the Person for the Time being lawfnllj 
administering the Government of the Colony,** is, notwith- 
standing the grant of Besponsible Government, still the oflScial 
head of the legislature of the colony. Colonial statutes now run 
in the names of the Crown and the colonial Parliament, instead 
of, as formerly, those of the Govemor and the Parliament ; but 
the assent of the Crown is in ordinary cases the assent of the 
Govemor, and is always signified by the Govemor. 

It becomes, therefore, our duty, in the first place, to 
examine the nature of his office. And first, with regard to it3 
creation. 

Formerly, as we have seen, each Govemor was appointed 
by special Letters-Patent, which defined the scope of his powers 
and duties. But in the year 1879, prior to the appoint- 
ment of the Marquis of Normanby, the office of " Governor and 
Commander-in-Chief in and over Our Colony of Victoria " was 
permanently constituted by Her Majesty by Letters- Patent of 
the 21st Febmary in that year.^ It is to be observed that in 
this document the boundaries of the colony of Victoria arv 
defined in accordance with the terms of the Acts of 1842 and 

^ Constitution Act, § 62. 

' Copy in Ocv, Oazetie^ 1879, April 29. In the absence of special apfoint- 
ment the Goveraor of a Britiah possession is also cx-oficio Vice- Admiral 
(26 & 27 Vic c 24, § 3, and 80 k 31 Vic c 45, § 4.) 
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1850, no referenoe being made to the provision of the 18 & 
19 Vic. c 54. 

By the term3 of the Letters-Patent constituting the office, 
the powers and duties of the Governor are defined as follows: — 

a. Poweri : — 

(i). To make granta of Crown lands within tbe colony accord- 
ing to law. 

(ii). To appoint in the Queen's name, and on her behalf, jwlges, 
commiMtoners, justices of the peace, and other necessary 
officers and ministers of tlie colony. 

(iii). To promise paidon to offenders who give Crown evidence, 
and to grant pardon and reniit fines to convicted offenders. 
(The pardon is not to be granted upon condition of absence 
except in the cose of political offence unaccompanied by 
grave crime). 

(iv). To exercise the Crown's power of removing or suspending 
Crown officials on due cause.' 

(v)t To exercise the Crown's power of summonbg, proroguing, 
or dissolving any legislative body. 

(vi). To appoint a deputy. (See jx«i(, p. 235.) 
6. Duties:— 

(i). To have commission read, and to take, in the presence uf 
the Chief- Justice or other judge of the Supreme Court 
and the members of Che Executive Council, the following 

«. Of allegiance. (31 & 32 Vic. c. 72.) 

/J. Of office. 

y. For the due administration of justice. 
(li). To keep and use the public seal of the colony, 
(iii). To appoint an Executive Council 
(iv). To publish the Lettcre-Paleut in such places as he shall 

These powers and duties are further explained by permanent 
Instructions * passed under the sign-manual on the same day 
a& the Letters-Patent, By this document these further powers 
and duties are conferred on the Governor : — 



(i). To administer the oath of allegiance and other oaths 

prescribed by the law of the colony. 
(ii). To summon the Executive Council (which ia not to proceed 

to business until so summoned). 



' It was fonnsrly doubted whethoT the Governor could remove a member of 
the EiecutiTe Council without special Instmctioiu. But tbe power was expressly 
gnuit«d to Sir Henry Barkly by sign-msnual of 10th March 1SG9 (Original in 
' H Melbounie). * Copy in ff. 0., 1879, 29th April, 
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^. To appoint a pieddent for the Exeeattve Oonndl In Mm ^^ 

Governor's) absence, 
^y). To act in opposition to the Executive Council wbcMr * 
deems such course imperatively neoessaiyi but tho^ ^ 
report the matter at once to the Crown. 
h. Duties:— 

(i). To communicate the Instructions (and all othen he 
deem fit) to the members of the Executive Council 
(ii). To preside (unless prevented) at the meetings of 

Executive Council 
(iii). To see that proper minutes of the business of the 

Council are kept 
(iv). To consult the Executive Council in the execution of 

powers, except in urgent cases, 
(v). To see that different topics are not dealt with in 
same statute, that topics foreign to the title of a 
are not dealt with by it^ and that no perpetual dutt 
made part of any temporary law. 
(vi). To reserve for the royal assent any bill dealing with 

following topics, unless it contains a clause suipeiidi^^ 
its operation till the royal pleasure is known, or nnle^^ 
urgent necessity for its immediate operation exists ' — 
a. Divorce. 

p, Qrant to Qovemor. 
y. Currency of colony. 
0. Imposition of differential duties (except as ilkmfi^^ 

by the Australian Colonies Duties Act 1871).' 
c Matters inconsistent with treaty obligatioiit. 
(, Discipline of land or naval forces. 
7;. Royal prerogative, rights and property of Bhtiih 
subjects not residing in the colony, or ImperUl 
trade and shipping, 
ft Provisions once refused by the Crown. 
(vii). To transmit reasons in any case where by reason of urgencT 

the Governor has assented to such a bill, 
(viii). To transmit copies of all laws, duly annotated and, wh«re 
necessar}^ explained, 
(ix). To transmit copies of journals of legislative bodies ind 

customary returns (" Blue Book "). 
(x). To require the presiding judge after any capital sentence to 
forward a written report of the case ; and to decide upon 

^ And even then, not if it is *' repugnant to the law of England," or inoonsiftec: 
with treaty obligations. But of. 28 k 29 Vic c 63, §§ 2, S. 

* This is the 86 Vic c. 22, which empowers the legislature of any Anstnlisn 
colony (not including New Zealand) to make laws for the purpose of carrying into 
effect any agreement between it and another colony (including New Zealand s 
whereby duties are imposed upon or remitted from the importation of the prodaer 
of such colonies (including New Zealand), provided that no differential 
to be imposed. 
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, the final granting or withliolding gf pardon or reprieve 

"according to liia own deliberate judgment, whether the 

roembeps ot the Executive Council concur therein or 

otherwise." 

I To protect and advance the interests of the aborigines. 

(lii). To grant commissions during pleasure only, unless othei^ 

wise directed by law. 
(itii). Not to leave the colony (except for a period not exceeding 
a month) without leave of the Crown. 

fheae are the principal powers and duties conferred and 
eed by the sole authority of the Crown, in addition to 
) which must be presumed to reside in the Governor by 
e of his commission as commander-in-chief of the forces 
le colony. Some of the powers and duties previously 
lerated have been coufinued or extended by colonial 
anent, but as in most of these cases the intention is 
ins that the powers shall be exercised by the " Governor 
ouncil," ^ i.e. by the Cabinet, it will be better to refer to 
at a later stage. In liis Imperial capacity, the Governor is 
af course, amenable to colonial legislation, and it is in his 
irial capacity that he is part of the legislature of Victoria. 
'X is appropriate to notice here, however, two special pro- 
is which have been made for the clearing up of doubts 
respect to the Governor's position. 

Is the Governor is appointed by the Crown during pleasure, 
Semise of the Crown would, on the ordinary principles of 
^, revoke Iiis commission. But as much practical incon- 
ince might result from a strict interpretation of this rule, 
provided that all acts done in Victoria after such demise, 
before the Governor has notified the fact by proclamation 
« Government Gazette, shall be deemed to be unaffected by 
(vent,* and that all appointments made by the Governor in 
lame of the Crown shall continue valid, notwithstanding.* 
lloreover, the Governor is empowered to exercise on Her 
iety's behalf the power reserved to the Crown in any grant 
KSuraent, and to take advantage of any reservation or excep- 
lor the benefit of the Crown contained in such document 
ie same way as the Crown itself might do.* 
rhese being the chief features of the office, the actual 

rhere are, howevor, oxceptions to tliiu rule, as, for example, in the case of 

QVidoUBortheUnivanity Act 1S90(33 3, 21, 27, 28). 

Joutitution Act Amendment Act 1890, g 3. ' IIM. g 5. ■ IIAl. % 7. 
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occupant is appointed to it by a short commiasion which 
usually refers to the Letters- Patent and Instructions of Febniar)" 
1879, and nominates the person to whom it is addressed to 
hold the office during the pleasure of the Crown.' The 
appointment of the Governor is usually revoked by express 
words in the commission appointing his successor,' but it may 
be impliedly revoked by any act unequivocally manifesting 
the pleasure of the Crown, or by the death of the Governor. 
The Governor cannot, of course, resign without the consent of 
the Crown. 

It sometimes becomes necessary that provision shoidd be 
made for a temporary occupation of the office of Governor, by 
reason of the latter's death or absence from the colony. For 
these contingencies a regidar succession is provided. 

1. If, on the happening of the contingency, there is within 
the colony a Lieutenant-Governor specially appointed by the 
Crown, he succeeds to the office.* This case has never actually 
occurred in Victoria since the creation of the Governorship,* 
but, on the 6th Kovember 1886, Sir WOIiam Foster Stawell, 
formerly Chief- Justice, was appointed by royal commission 
Lieutenant-Governor of the colony, and tlie commission, which 
refers to the Letters-Patent of 21st February 1879, clearly 
entitled him to succeed without further authority upon the 
death or incapacity of the Governor for the time being.* It so 
happened, however, that Sir William Stawell never a^umed 
the head of affairs as Lieutenant-Governor, though he had 
previously occupied the position under another title. During 
the presence of the Governor, the Lieutenant-Governor has no 
separate constitutional position, but he takes precedence as the 
second person in tlie community. 

2. If, when a vacancy occurs in the office of Governor, there 
is no IJeutenant-Govemor in the colony, the case is provided 
for by a standing commission dated 22d February 1879. which 
provides that the Chief- Justice of the colony for the time 
being, or, failing him, the senior Puisne judge, shall act as 

■ Cf. commtaioD of the Eul of Hopetoun, dated 32d Aiigi»t ISS9 10. O., 
18S0, Norembor S8). ' Cf. (i.gA cUoto iii. in IhvL 

■ Lotten-r*tentor31it Febniiry 1879, cUmb «a. (O. O.. I87B, p. BBS). 

* Befori) tha oraatioii of the office of GoTGrnoT tba heads of tfao goroniinmt in 
Viotorift WFTS tomcliioM rommitaiontd m Lisutooaiit-GoTienion. 

* Copy ot oommimoD uid dctpatcb of Sac. of Stain \aO.Q., 31(t Dee. 1886. 
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Adrnmistrator of the Government' Under this commission 
Sir WiUiaxa Foster Stawell administered the government of 
the colony from 18th April to the 15th July 1884, in the 
interval between the departure of the Marquis of Kormanby 
and the arrival of Sir Heiiiy Loch.* 

3, But the Crown may, if it pleases, supersede this standing 
or " dormant " commission upon any occasion, substituting for 
the Chief-Justice or Senior I'uisne judge to whom it is directed, 
an Administrator of the Government specially commissioned. 
This case happened on the departure of Sir Henry Loch from 
the colony in March 1889, when Sir William Robinson, by 
virtue of a special commission dated 13th December 1888, 
assumed office as Administrator of the Government, the com- 
mission to the Chief-Justice lieing suspended.' 

4. Finally, in the event of his merely temporary absence 
from the colony, the Governor is empowered by the terms of 
the Letters -Patent constituting his office to appoint a Deputy 
to act for him.* But he must appoint the Lieutenant-Governor, 
if there be one, and the Governor's absences must only be for 
the purpose of visiting the Governors of neighbouring colonies ; 
they may not exceed one mouth at a time, nor, in the aggre- 
gate, one month for every year's service in the colony ; and 
notice of bis intended absences must be given to the Executive 
Council,* 

All the substitutes for the Governor have, during their 
tenure of office, the powers of the Governor. 

> Copy in O. 0., 1879, April 20. ' a. O., 18tli April 1884. 

> S. 0., 1B89, Uirth 9. 

• Letters-patoDt, clause xui. {O. a., 1878, April 20). 

* IiutrQctionii. claiiAcs xv.-xci. (ibid,) 
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The other constituent part of the central legislature of Victoria 
is the Parliament. By § 1 of the Constitution Act the Legis- 
lative Council and the Legislative Assembly are established 
in the place of the former Legislative Council, and by colonial 
legislation the two houses are officially designated "The 
Parliament of Victoria."^ It will be necessary to consider 
these two bodies apart, but we may first notice several points 
relating to the Parliament of Victoria as a whole. 

In the first place, we notice that the Govemor may fix the 
places and times for the sessions of Parliament, and may 
prorogue the Parliament and dissolve the Assembly as he may 
think fit ; but there must be a session of the Parliament at 
least every year, with no interval of twelve calendar months.^ 
Every member of Parliament, before taking his seat, must take 
the oath or make the affirmation of allegiance.^ In pursuance 
of the power given to it by the Constitution Act, the legislature 
of Victoria has enacted that the Legislative Council and the 
Legislative Assembly, and the committees and members thereof, 
shall have the privileges, immunities, and powers of the 
British House of Commons as they existed at the time of 
the passing of the 18 & 19 Vic. c. 55, ix. on the 16th 
July 1855.* The principal of such privileges were as 
follow — 

^ Constitution Act Amendment Act 1890, § 9. 
< Constitution Act, §§ 28, 29. 

* § 82, and Constitution Act Amendment Act 1890, § 28. 

* Constitution Act Amendment Act 1890, § 10. It will be noticed that no 
claim is made for witnesses attending on the proceedings of the Houses. 
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W '*< Ho-UM 

. To decide od. the validity of ita own elections.' (This priTili 

is also specially guaranteed in Victoria by g§ S91-30S of i 

Constitntion Act Amendment Act, 1890.) 
. To regulate its own internal affaira.* 
. To hare access to the Crown by its Speaker.^ 
. To punish for contempt, by iraprisonment or expulsion,' 
. To maintain secrecy of debate.* 
r tAe vnAwidval ■mxm.hefa — 

, Freedom from arrest in civil caacs eunrfo moroflifo ri TeA/ofnAo.^ 
. Immunity from being summoned as tritnesses and &om serving 

L Immunity from proceediogH in respect of words uttered in the 

House.* 
Moreover, for purposes of convenience, the Parliament of 
oria has bound itself to recognise as prima fade evidence 
1 any inquiry respecting its privileges the Journals of the 
Je of Commons purporting to ha printed at the order or 
he printer of that House." 

He following classes of persons are ineligible as candidates 
i Beat in Parhament — 
i Aliena-io 

nits privUegD was secured by the House of Commona in the reigns of 
Mth And J^mee I. , and aX the passing of the Constitution Statute was exercised 
ftbe provisions of the II & 12 Vic. c. S9. It has since been abundonei!. 
pjserted by Colte (1 Inat. 15) as ths lex it eonsuctudo ParUamcnli. 
•ee authorities quoted in May, Parliamenl (6th ed.), p, 63. 
Rtecognised in Aaliby v. White, 17 Lords J. 714 (imprisonment), and con- 
v practised, and in Wilkes' Case (1764), expulsion. But the Honae cannot 
l« pennanent disability upon the aipolled member. See also Victorian cases, 
»(a. a W. andW. (L.)171,andJi«ai!rv. Glass. L. R., 3. P. C, 580. 
Shis privilege has been practically abandonod since the end of the last century. 
Kacogniuid (inter alia) by 10 Geo. III. SO. The privilege does not, however, 
bt any process which does not involve personal arrest, and it does not extend 
lUect members from deliberate contempt of tho superior conrta (cf. Lmiy 
Iriey's Case, 1831]. The period of eundo, morando, et redeatido is generally 
1 to cover forty days before and after each session. 

Vht first of these privileges is rarely exercised, the second is recognised bj 
Geo. IV. c. 60. 

This privilege is guaranteed by a long series of precedents from Raxe^) Com 
m. IV.) down to the Bill of Eights (art ix.) 

CoDititution Act Amendment Act 1690, § 11. It shonld be noticed that 
Ctoria members of Parliament ore subject to one special restriction. If they 
ta non-responiible office of prolit under the Crown (except that of Judge 
« 8nprome Court or Agent- General) whilst in Parliament, or within six 
lis after leaving it, they are subject to a hne of £50 for every week that they 
Ae office. (Constitution Act Amendment Act 1880, g 85.) 
' CoDstitutiDn Act. Amendment Act ISSO, gg 35 and 124. 
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2. Women^ (? for the Assembly). 

3. Minors (under 30 years for the Council, under 2 1 for the AsKmlA} 

4. Judges of any court in Victoria.* 

5. Ministers of religion of any denomination.^ 

6. Government contractors.* 

7. Uncertificated bankrupts or insolvents.^ 

8. Holders of offices of profit under the Crown (ezc^t HiniiC^ 

specially rendered eligible).^ 

9. Persons who have been attainted of treason, or convicted of felonj ^ 
infamous offence in the British dominions.^ 

Moreover a member vacates his seat if he — 

1. Absentshimself without pemussion of the Houae for a whole aeHMu ' 

2. Takes any oath or declaration of allegiance or adherence to a foreign 

power, or becomes a subject of a foreign state.^^ 

3. Becomes bankrupt, or insolvent, or a public delaulter.^^ 

4. Is attainted of treason or convicted of felony or any iniamoiu crime.^ 

5. Becomes wm compos metUis,^^ 

6. Enters into a government contract^^ 

7. Resigns by writing addressed to the Governor (for the CoimcilX ot 
the Speaker (for the Assembly).** 

In the methods of their elections the Council and the 
Assembly differ a good deal, but as the outlines of the scheme 
are the same in both cases, it is possible, in what does not 
profess to be a manual of practice, to treat them together. 

The constituencies of the Council are arranged in ''provinces" 
and those of the Assembly in " districts." ^^ There are foaiteen 
electoral provinces and eighty-four electoral districta^^ Both 
provinces and districts are subdivided into " divisions.** ** There 

^ Constitution Act Amendment Act 1890, § 35 (Ck>ancil). There apptan to 
be no statutory prohibition of women candidates in the case of the AMembly. 

3 Ibid. §§ 85 and 124. 

^ Ibid. § 26 (Council). Constitution Act, § 11 (Assembly), where, hovcrcr, 
the restriction only extends to judges holding during good behavioar. 

* Ibid, § 35. Constitution Act, § 11. On the 14th of Angost 1S77 it vas 
resolved by the Legislative Assembly that a minister of religion pablidy erideoemg 
his withdrawal from ministerial functions prior to his election to the AmuMj 
is not disqualified by § 11 of the Constitution Act ( V. and P. Leg. Amtmllf, 
14th August 1877). ^ Ibid. § 18. < Ibid, H 25 and 185. 

^ Ibid, § 12. This disqualification does not exclude persons ooeailooaDy 
employed in the naval and military services of Victoria (Defences and DndpliBe 
Act 1890, § 52). 

* Constitution Act, § 11. Constitution Act Amendment Act 1890^ 1 35. 

» Constitution Act, § 24. i«> Ibid. " Ibid. » IbuL » Ihid. 

^* Constitution Act Amendment Act 1890, § 19. 
^^ Constitution Act, §§ 8 and 23. 

^* Constitution Act Amendment Act 1890, §§ 80 and 122. 
^ Ibid, § 30, and Sched. 17. » Ibid, Sched. 3 and 17. 
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I electoral registrar (with deputies where necesaaiy) for each 
aon,' paid by salary," whose duties are to keep and publish 
of the persona claiming to be entitled to vote for their respect- 
ivisions, and to issue to them certificates of the fact (known as 
3tor's rights ") upon payment of a small fee.* Before bsuing 

certificates, the registrar must put to the applicant a series 
lestions with respect to his title to a vote, and the answers 
ese questions are signed by the applicant on the counterfoil 
le certificate, any wilfully false answer constituting perjury.* 
right issued for one division of a province or district may 
ansferred to another division of the same province or dis- 
upon satisfactory proof of qualification,* and defaced rights 
be reissued." No elector's right will be issued to an inmate 
1 elementary or charitable institution.' On the lat of 
mber in each year the registrar prepares an electoral list 
lis division, and on the Ist of June a supplementary list 
lining the names of claimants whose rights have been issued 

the last publication of the electoral rolls.* Within a 
ed period from these respective dates he transtoits printed 
8 to the clerk of the revision court for his division, and 
ftises the roll for inspection.' 

)bjectiona to the claims are sent to the registrar and the 
lants in question within a fortnight ^° after tlie publication 
te rolls, and are by the registrar forwarded in lists to the 
j of the revision court. The registrar is bound to accept 
bswera of the claimants applying for elector's rights, but 
By note them as " objected to " in the lists sent to the 
Ion court." 

Kie revision court for a division is the court of petty 
ms usually holden nearest the electoral registrar's office, 
ch court be within the division, and must consist of two 
es or a police magistrate in the case of the Council, and a 
gr court judge or a police magistrate for the Assembly.^' 
lenBtitution Act Ameudmont Act 1890, gf S3 and 138. 
'Md S§ G6 aod ISS. ■ Ibid. §g 62 and 145. 

W. 9S ^3 and Hfl, (The puniahmeiit in case of the Council ia limited to 
g&aieQt forsix inoAth«.) " Ihid. §3 61-69, and 147-IG2. 

Vd. ^ 71-73, lel-lCe. Fresh elector's rights are inaned ever; thiea jeara 
I sod 19S). ' IMd. § 59. ' Ibid. §S 76, 77, 168, 160. 

W. H 70, 162. {The period for the Council is twenty-one days, for the 
biy thirty-three). '" Eighteen days for the Assembly, ihid. % 164. 

fMd. gai. " Ibid. 18 86, 176. 
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The court in the fonner instance sits on the fourteenth dqi 
after the latest dates for sending in objections, viz. on the ISdi 
JanniBoy and the 18th July/ and in the months of Febmij 
and August in the latter.^ It may hear evidence, and mij 
strike out or insert names.' The list as certified by the conit 
becomes the electoral roll for the division.^ It includes, not 
only the list of elector's rights issued by the r^;istrar, but ibo 
the list of mimidpal ratepayers within the division, fornidied 
by the clerk of the mimicipal district or districts within whidi 
the division lies, subject to objection and revision as in the 
case of the list of elector's rights.^ 

Prior to any election the Governor in Council appoints * 
returning officer for each division of a province or district, aP^ 
the returning officer and his deputies are incapable of beix^S 
candidates for the constituency to which they are appointed 
at least until fourteen days after resigning their offices.^ Tt^^ 
Governor in Council also appoints one polling-place for eac^ 
division, or more, if it is certified by the returning officer an ^ 
any police magistrate or superintendent acting in the localit^' 
that more are necessary.^ 

The writs for the election of members of the Council ar^ 
issued by the President,® or in his absence or incapacity by the^ 
Governor.* Writs for general elections to the Assembly an; 
is;sued by the Governor ^® witliin seven days from the dissolution 
of the preceding Assembly." Writs for bye-elections are issued 
by the Speaker.*- 

Every writ for the election of a member of Parliament 
contains the following particulars — 

1. The number of members to be elected, and the constituencT f.r 

which thev are to sen'e.^' 

2. The day Wfore which nominations miist be sent in to the ret urn: r^ 

» Consiitution Act Amendment Act 1S90, § 86. « Ihid, % 175. 

» ;:../. ^ S:-94. i:6.1S3. * Ibui. §§ 95-97, 1S4 156. 

* />i.i, ^ 104-lOS, 16S-174. The ratepayers* list is included l^cause thoy ir*. 
eutitU\l to the franchise under ^ 43 and 135. 

« ;>ki\ g '204, '205, 7 lli^i^ I 207. 

' 7>;*/. § *20S, Fv^rmerly by the Governor. The change was made in l*f5 
vSi Vic, Ni\ 334, § 2). " • Ihid. § 208. 

** l}^vA. §§ -209, 210. " Ibid, § 211. 

*' IH.L % 2U\ The Speaker must give two clear days' notice to the ,Ch: : 
So\*retar}*\ who must forthwith publish the notice in the Goxtinmn^t (rxuiHv 
\^ '215\ ^ See form in Sched. xxz., xxxL 
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jiofficeT.! (For tlie Council this muBt be not less than 7 nor more 

^tlian 14 clear daja,^ and for the Assembly not lees than 4 nor 

I mare than 7 clear dayB^ from the ia«ue of the writ.) 

e day tor the polling, if required.' (For the Council not lees 

I than 10 nor more than 14,^ for the Assembly not less than 4 nor 
more than 7 ' clear days from the day on which nominations muat 
dose. In tlie cose of a general election, all elections must lAke 
place on the same day.^ ) 

The polling-places appointed.^ 

The day for the return of the writ to the person who issues it. 

LfThis must be within 40 days of the issue.'') 

D the receipt of the writ, the returning officer must 
le npon it the date of its receipt,'" and publish its purport 
he details above emioierated in the newspapers." He 
also announce a place at which he will be prepared to 
B nomination papers and deposits.'' He must also appoint 
titute to act for him in case he becomes incapacitated,'* 
I the nominations come in, he must post daily the names 
sscriptioDS of candidates nominated,'^ 
mdidates must be nominated by a written paper in 
jry form, signed by at least ten electors, and containing 
ines and descriptions of the candidates, who must testify 
ir signatures to the acceptance of the nominatiou.'^ Each 
ation must be accompanied by a deposit of £100 {in 
' an election to the Council) or of £50 (in the case of an 
D to the Assembly), and, in the former case, also by a 
ition of the candidate's property qualification.'" If the 
late at a contested election does not obtain one-fifth of 
Jtes of the lowest successful candidate, he forfeits his 
t towards the expenses of the election.'' But if he is 
b(u1, either with or without opposition,'^ or if he obtains 
th of the votes of the lowest successful candidate,'^ or if 
ires, with the consent of seven of his nominators, in a 
way, two clear days at least before the day fixed for 
Jling," his deposit is returned to him. 



S18, aie. => g 213. 

le, ' S 213. 

14, "Elections" probably means "polUnga, iv here pollings 
116. " S8 208, 216. 



S2H. 
S2H. 
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If, 'when the time for sending in Dominations has expired, 
the number of candidates nominated does not exceeil tlic 
number of vacancies , the returning officer declares the 
nominated candidates duly elected-' But if there is a contest, 
he prepares for a poll by hiring or appropriating booths,' and 
appointing deputies.* The poll is taken by ballot, with due 
precautions for secrecy.* Each candidate may appoint a 
scrutiueer to protect his interests,^ but, with this exception, no 
persons are allowed to be present during the polling except 
the returniug officer or bis deputy, the poll clerk appointed by 
him, and not more than six persons actually engaged in 
voting." The poll lasts from 8 A.M. to 5 p.m. of the eame 
day, except in the metropolitan and suburban area, where, on 
a poll for the Assembly, the hours are from 8 A.H. to 

Two classes of voters exist: those who have and those 
who have not " elector's rights." ^ The former class mmt 
produce their " rights," and prove that their names are on the 
electoral roll of the division ; for the latter the second condition 
is sufficient." Certain questions may be put to the claimants 
by the returning officer, with the object of ascertaining their 
identity, and the continuance of their qualification,'" and every 
voter may be called upon to make a declaration against bribery." 
No person may vote in respect of a residential qualification 
who has not resided in Victoria for at least six months of the 
twelve preceding the election."* 

Each elector has as many votes as there are vacancies, but 
not more than one vote can be given by any elector for any 
one candidate.'* The ballot papers contain the names of oil 
the candidates, and the electors strike out the names of those 
for whom they do not wish to vote. If more names are left 
than there are vacancies, the paper b altogether void.'* 
Duplicate votes, and votes the legality of which the returning 
otticer suspects, are reserved for future examination." The 

> CoDBtitation Act Amradinant Act 1S90, § 314. 

- 9 3^> Tlis ntaniiiig officer msy aiipropriiiU, upon due notjoe, the nw br 
t!ie polling d»y of soy tohoolroom built or loppartwl wliolly or portully by 
[lablic fundi or porpetujil endowment (g S2S). ■ gg 231-234. 

*|2«. '8235. •1237. 'SStO. 

*SS41. *« 211, 242. "g244. " S 349. 

n 1 241. " g 264. " f 263, 264. " gg 266, 26S. 
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returning officer votes, in accordance with their directions, for 
blind or illiterate electors.' 

Immediately upon the close of tlie poll, the officer in 
chaise of each polling-place counts the votes in the presence 
of the scrutineers and jioU clerk, and then transmits votes, 
docnmenta, and results in a sealed parcel to the returning 
officer of the division,' who, adding in the results of the polling 
station at which he has personally presided, declares the state 
of the poll, giving his casting vote where necessary. He then 
forwards the return endorsed on the writ to the authority 
issuing it.* He also forwards to the Clerk of the Council or 
Assembly (as the case may he) all the papers of the election, 
which are theb kept intact for two years, unless required as 
evidence, when they are accepted as what they profess to be in 
any court of justice.* All officials engaged in the conduct of 
elections are liable to substantial penalties for neglect or 
misconduct.' On the other band, they are remunerated for 
their services." 

The offences connected with the conduct of elections (other 
than the negligence or misconduct of the officials) are five : — 
briberj'. treating, undue influence, wearing of badges, wagers on 
results.' These offences have different consequences. 

1. Bribeni. The following acta constitute bribery : — 

i. Making, piomiaing, or procuring a gift or loan to an elector 
or other peraon to influeiice or as a renard for a vote. 

ii. Dispoaiiig or pronming to dispose of a place or office with 
a edmilar object or motive. 

ill Accepting aacb inducement and cndeaTouring to act in 
pursuance of it. 

iv. Paying money knon-ingly to be used for micb purpose, or 
in repayment of money expended for sucb purpose. 

T. Acceptance by elector of money or office given to influeuce 
his vote, or by nnother person of money or valuable con- 
sideration given to influence the vote of an elector. 

vi Payment by a candidate or agent of the hire of any con- 
veyance for the purpose of conveying electors to or from 
the jrall. 



' 9 'JSI. Tbs proviuon for Ulitente voters only apjilies to persona ctaimiag 
m mtepayeni. ' IS 280-262. ' £§ 283, 294. 

•§288. ' K 1S7, 200, 273. 'S 138, 199. 

' lu the earlier stages of the proceeililip there are various other oflences in 
COnnectioD with ftiae declarations. (Cf. H 63. BS, 73. 103. 148. HS, ISO, 240.) 
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Any person committing bribery is guilty of and punishable for » 
niisdemeanour, and ia incai>aUe of voting at tJie election in respect of 
which the offence wa» committed,' 

2. Tnaling. This ia the offence of providing "meat, drink, entcrtAiii- 

mcnt, or proTifiions" for the purpose of influencing an 
election, oi the ticceptance thereof with thai view. Tie 
penon who provides the means of corruption ia guilty of 
a misdemeanour and ia rendered incapalite of voting at 
the election, the person accepting is disqualified been 
voting merely.* 

3. Undue influence conEistB of the application of threala or duresB for the 

purpose of influencins a vote. The person guilty of the 
offence bos committed a misdemeanour, and ia liable to 
fine and imprison metit." 

4. Wearing nf badga. Nocanilidatebefore,diu-ii^,oraftcran electioai 

may wear badges or provide them for the inhabitants of 

his constituency, upon penalty of a fine of £10 fur each 

offence.* 
6. TFagen on raulte. Any person making a nager upon the reauU of 

a parliamentary election is [,'uilty of an illegal act, and b 

liable to a penalty not exceeding £20.^ 
Ia adilitiou to these penalties, any candidate declared by 
a parliamentary election committee to have been guilty of 
bribery, treating, or undue influence ia rendered incapable of 
being elected for a province during the five years following the 
declaration of the election, or for a district till the next 
general election.' 

The validity of elections is decided upon by the " Com- 
mittee of Elections and Qualifications " of the House to which 
the election refers. Tliis committee is appointed at the com- 
mencement of each session by the President or Speaker, subject 
to the approval of the House, and consists of seven members 
willing to aerve.^ In ordinary circumstances the committee 
■ ConsdhitioD Act AiiieDdroent Act 13D0. ^ 210-377. It is also provided 
(S S83) that no cantncti for loons or work or good* for the carrying on of an 
election can be enforced. ' gj 37S, 379. 

' § SSO. Moreover the mere carrying of an ofTeosive weapon at election time 
by a person not daly anthorised createi a liability to a penalty not eiceciling £'>0. 
The oOender may bo apprehended and iDipnaoned till ho can be bronght before a 
justice (S 2SG}. • g 281. 

* 3 281. Tbe punishment for elnjtion offences in Victoria does not appaar M 
err on Ihe side of Mventy. 

* 3 2SS. A candidate Is reipoRsibtc for the acts of his authorised agentsi 
unless it be yrotrd that they wen) committed " wilhoat bis knowledge, powar, 
or anont " (S S02]. For elnrtiDn offsnces wte alM> Crimes Act ISBO, H 2M-SM. 

' K 291, 292. Four membeia nuat b« prvsont at each sitting of iIm 
■ «1929S). 
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inues till tiie end of the session,' and matters come before 
f petition presented by an elector or candidate of the 
atuency to the President or Speaker within a limited period, 
by them referred to the committee.'' The committee may 
rm or alter a return, and deal with any matter touching 
onduct of elections or the qualification of candidates, but it 
1 not inquire into the correctness of any electoral roll.' 
ay report any resolution to the House, and the House may 
lupon take such action as it sees lit/ Costs may be 
ded to and against the petitioners,^ and security for them 
I be given by the petitioners.* The committee sits as an 

court, unless it desires, for special reasons, to deliberate 
ivate.^ 

ffith regard to the publication of parliamentary reports, 
nportant rule has been in force ever since the year 1850.' 
sufficient for a defendant in any proceeding brought on 
mt of matter published in any such report to produce a 
;ed certificate from the President or Speaker or Clerk of 
r House to the effect that the report was published under 
luthority of Parliament or a committee thereof, and there- 

the defendant is entitled to a stay of proceedings.* 
over, in any proceeding caused by the publication of an 
let from or abstract of such report, the defendant may pro- 

the report and prove that he published hona fide and 
Hut malice, and he is thereupon entitled to a verdict of not 

r» 

Saving examined the constitution of Parliament and the 
leges of its members, we have to see what are its legislative 
te and duties as a body. 

the general power of legislation is conferred upon "Her 
Bty, by and with the Advice and Consent of the said Council 
^sembly," ^' by the first section of the Constitution Act. 
^wer is given in very wide terms — " to make Laws in and 
SniBlitQtioD Act Amendment Aot 1890. % 293. ' g§ 301, 302, 

fc 297, 280. *§300. '§5 307,308. '§30^- '§200. 

mVio. K0.I8CN. S. W.) "§343. "ISiB. 

ilt will bo remembered that by the former constitution a (5 4 6 Vic 0. 7fl, 
M 13 & 11 Vic. c. C9, 9 14) the piror of legiBbtion was coiifeTTed on tlie 
iar, not the Crown. It would seem that the new formula, while acoontoat- 
It delegstory cliarocter of tho Governor, reallf creates much wider powers 
Wition, by enabling the full scnpe of the prerogative to be exercised in con- 
n with the colonitl legialaturc. 
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for Victoria, in all Cases whatsoever." Sweeping, however, ask 
the grant, and apparently simple its terms, it is not entii^ 
free from ambiguity. It is unlikely that the l^islatuie i 
Victoria should attempt to make laws elsewhere than » 
Victoria (though as a matter of fact the Crown's assent to 
Victorian legislation is often given in England). But what Be 
laws f(yr Victoria ? That is a question which may arise at inf 
moment, the decision being virtually left to the Crown, by tin 
fact of its being made an essential party to all legislation. 

Besides this general power, however, certain special poweB ' 
are expressly conferred on the Victorian legislature. Thef 
may be enumerated thus : — 

1. To alter or repeal the provisions of the Constitution Act, snbj«A 

however, to the conditions imposed by the next power until tbe« 
have been repealed by the legislature itself. (18 & 19 Vice 
66, § 4.) 

2. To repeal, alter, or vary the provisions of the Constitution Art. 

But a bill to alter the constitution of the Council or AMembiT 
or the provisions of Schedule D (salaries, pensions, and gnBW 
must not be presented to the Governor unless the second ^ 
third readings have been passed by an absolute majority of tM 
members of the Council and Assembly respectively. (CoMtit^' 
tion Act, § 60.) 

3. To alter the qualifications of electors and members of tho \t0^ 

lature, and to establish and vary electoral provinces or dii»trictF, *' 
appoint, alter, or increase the members for any conf<tituency» t^ 
increase the whole numbers of the Houses, to alter and re^nil*^ 
the appointment of returning officers, and to make j)rovirion fc 
the holding of elections. (Constitution Act, § 61.) 

4. To impose any customs duties, except that differential rates mxi 

not be levied. (Constitution Act, § 43.) ^ 
6. To make laws for regulating the sale, letting, disposal, and «cup» 
tion of the waste lands of the Crown in the colony, and «'f al 
mines and minerals therein. (Constitution Act, § 64.)- 

The power of amending the constitution has been freelj 
exercised, but the somewhat inconsistent provisions of § -J 
of tlie Constitution Statute and §§60 and 61 of the Con 
stitution Act have given rise, as might have been expected 
to some little difficulty. The two points upon which doubt: 
have arisen are the necessity of reserving amending bills fo 

* This power has been slightly modified by the 36 Vic. c. 32. (Cf. aide., p. 23i 
' Two other powers are expressly conferred upon the legislature by § 2 of lb 

18 & 19 Vic. c. 65 and § 55 of the Constitution Act respectively, bat the* tr 

really executive not legislative powers. 
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Djal aasent, and the necessity for absolute majorities in 
Bcond and third readings. It will be noticed that both 
aties apply only to the caaes contemplated by § CO 
J Constitution Act (which is still unrepealed), but the 

enumerated in § 61 appear not altogether dia- 
ahable from them in certain instances. The lustructions 
J Governor do not direct him to reserve constitutional 
unless they specially affect the royal prerogative, 
at course, it is within his discretion to reseiTe any 
shatsoever. On the other hand, the conditions im- 

by § 60 are, by the Constitution Statute, impliedly 
repealable by the Victorian legislature in the ordinary 

f we look at the practice of the legislature we shall see 

there has been, apparently, a good deal of doubt with 

;t to the applicability of the restrictions imposed by the 

section of the Constitution Act. In the year 1857 was 

i the statute ^ which removed the necessity for the 

rty qualification of members of the Assembly. The bill 

passed on its second reading in the Assembly by 28 

against 21,^ As the full number of members was then 

t is clear that the bill was not deemed to fall within the 

aions of § 60 as an alteration in the constitution of the 

I House. In the following year, a bill was introduced 

lorten the duration of the Assembly. No record of the 

ions on ita second and third readings in the Assembly 

ves,' but, in the Council, the second and third readings 

d by absolute majorities, the fact being noted at the 

i8t of the President* But the bill never became law, the 

. assent being withheld by the Governor.^ In the same 

the Electoral Districts Amendment Bill was passed on 

icond reading by an absolute majority of the Assembly," 

there is no record of the voting on its third reading,' and 

bill fell through. In the year 1864, the Pensions Bill, 

h affected the provisions of schedule D, passed its second 

n Vic. No. 12. » Of. r. and P. {U A.), 185B-7, Jan. 7. 

Bare fact of passing noted in F. and P. (L. A.), 1667-8, Jan. 5 and 20, and 
uuard, sub daUs. 

P. and P. (L. C), 1858, Feb. B. ' V. and P. (L A.). 1858, Jnno 4. 

im. April U (37-5). ' Ibid. April 17 (and Hansard). 
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mill third readings in the Assembly,' and its second mdiagiD 
the Council, by absolute majorities,* though there is no record 
of the vote on the third reading in the Council,* and the faSl 
was reaerved for the royal assent In the same year, the 
Constitution Laws Conaulidation Bill is said * to hare dro^^Kd 
on tho Hocond reading in the Assembly because an absoliUe 
ninjority wm not obtained. During the prepress of the Electonl 
Act 180G^ no special records of absolute majorities were made, 
iind the bill wiia not reserved for the royal assent, althongh '<&, 
marrnnnod tho constituencies for the Upper House, bat the 
lnuwinn of tlie State Aid to Religion AboUtion Bill' in 1871 
WM careftilly maile subservient to the requirements of the 
■tdtutu, being passed by four absolute majorities,' and reserved 
fur tho riiyiil OBSont. Apparently no special precautions w«« 
taktin with regard to the Electoral Act Amendment Bill of 
187(1,* which pasBed through both houses in the ordinaiy 
way," and was not reserved for the royal assent, although it 
eubNtiiiitinlly nlturud both the number of members of and the 
UDiKtituuucies for the Assembly. But the Reform Act of 
laai.'" which practically did for the Counca_what the Electoral 
Aot o( 1870 had douo for the Assembly, was passed with due 
nlwurvuiioo of tho furnialities of the 60th section of the CViostitQ- 
tloM Act." Aud when, in consequence of a delay in the prepara- 
tion of iihiotiira] rolls, a temporary provision, which incidentally 
IpUKtbotiod the ttinure of certain seats in the Council, was maite 
by n HubHuipiont Dtatuto" passed in the ordinary way, a third 
Aot" was paasod, conforming to the requirement* of § 60," 
tit VAliiiAlu tilt) proceodings. On the other hand, the three 
Bli'Otnriil billn of the year 1888 passed into law'* without 
\\v> uliwrvuioo of s])ocial formalities, although one of them ^ 
' I', n.u( r. (L. k.\, 1804, April as. ' V.imdF. {L. C), 1881, Msy 10. 

■ I*, Ktuf f*. (L A.], IRSt, M*f SS, nnil mniiMr; of praceediiigs on bills [kbo 
llliiMnM, • '1% Vld. Na 'in. ■ 34 Vic No. 391. 

' V. •<i»i /'., 1870. 8«M. i. (L A.) IGth and 2lBt June, IL. C.) 6th ukJ 0tli 
July. • «Vic Ho. 618. 

» V. *¥d r., \»7i, {L. A.) 6ili Bi^ift. and ITth OcL, (I. C.) Seth uid S 
Oot '" IS Vic No. 702. 

> y.m^e.. lasi, [L. A.]SdMarch,(I'-C.)3daiidmborUB?. 
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' IS Vic Ko. 746. 



• r. iiTuf p. (L a] 1883, eth and itxh Jooe, [L A.) ISth Jaljr. 
' Ai th» S3 Vio. Koh OK, 1001. and 1003 n>t«ativ«l;. 
'• 03 Vic. No. 1001, 1 3. 
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ally professed to repeal a section of the Constitution Act. 
ould appear, therefore, that the practice of Parliament with 
rd to the 60th section of the Constitution Act has not been 
^ther consistent^ 

A few special restrictions and duties are also imposed upon 
legislature. They may be enumerated thus — 

L. Each House of Parliament must adopt from time to time Standing 
Rules and Orders for the conduct of its business, which, when 
approved by the Governor, become "binding and of force." But 
no rule afifecting the communication between the Houses or the 
proceedings of both collectively is to have any force unless adopted 
by both (Const Act, § 36). The Standing Orders at present in 
force for the Council were approved on the 16th December 1887, 
those for the Assembly at various times from 1857 to 1889, and 
those for the two Houses jointly in 1857 and subsequent years. 

!. Each House must take into consideration all amendments in bills 
submitted by the (Governor (Const Act, § 36). 

V The legislature must not impose any customs duties upon goods 
imported for the royal forces, nor in defiance of treaty obligations 
(Const Act, § 42). 

We have now to deal with the two Houses of Parliament 
jrately. 

The Act of 1864 (27 Vic. No. 189), which abolished the allowance to the 
rnor for the payment of his staff and travelling expenses, was reserved for the 
assent, but I have not been able to trace its passage through Parliament 
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The tliirty members pven to the Legislative Council by the 
Constitution Act' were increased to forty-two in the year 
1881,* and to forty-eight in the year 1888.* They are now 
distributed among fourteen provinces, of wliich six return four 
members each, and the remaining eight each send three.* Each 
member elected upon a vacancy caused by efHusion of time 
holds his seat for six years.* Members elected to fill extra- 
ordinary vacancies hold for the unexpired terms of their pre- 
decessors.* 

The L^islative Council can never be dissolved, but 
members retire in rotation on the expiry of their tern 
Periodical elections are held in every province in each second 
year, at which the oldest member retires, and, in addition, in 
the provinces which send four members, a periodical election 
is held every sixth year, which does not, apparently, coint 
with any of the biennial elections.' All members are eligil 
for re-election. 

To be qualified for membership of the Council a candidate 
must bo a male of the age of thirty years, either a natural-bom 
subject or naturalised and resident in Victoria for ten years, 
and must Imve been beneficially entitled to a freehold estate 
in Victoria of the clear annual value of £100 for one year 
" previously to " his election.* A dechiralion as to Ms piopertj 



•82. MS Vic. No. 702. ' 62 Vic No. 0' 

' Conrtitntion Act Amendmnit Act 1890, fS 30 and 31 
■ £32. The period of Un^eitn fixed by tlie ConatitaUon Act (S S)ww»ll 
by the LegUlativc Council Act 1881 (4S Vic No. 70!), 

* Conititntion Act Amendment Act ISBO, $94. '{33. *SS5. 
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CHAP, xxvii FRANCHISES FOR THE COUNCIL 

qualiiicalion must be made by the elected candidate before he 
takes his seat,' and ii' he parts witli the property without 
making other provision for his qualification he forfeits hia 
seat.' 

The following persons are entitled to vote for the election 
of members of the Legislative Council in that electoral division 
on the rolls of which their names appear : — 

1. The ownet of a freehold estate lated in a municipal difitricl or (li»- 

Iritta in one province at the annual i-alue of £,\0. 

2. Thu otmer of a leasehold estate created originally for live years, 

aimilarly rated at the annual value of £S6. 

3. The occupying tenant or licensee of land tiniilaily rated at the 

ftiuiunl value of :£25. 

4. The gi«duate of a British University, and the matriculated 

student of the University of Melbourne, 

5. The luuriflter-at-law, solicitor, or conveyancer. 

6. Tlie It^lly qualified medical practitioner, 

7. The duly appointed minister of any Church or religious de- 



k 



8. The certificale'l schoolmaster. 

9. The officer or retired officer of Her Majesty's land or 

forces.' 

Provided tliat these persons are — 

1. Malea of the age of twenty-one yeorx. 

2. Natural-boni subjects, or peraona n-ho have been natiu^ised for 

three yeaw, and resident in Victoria for the twelve montha previ- 
ous to the 1st of January or July in any year.* 

Joint owners, lessees, and occupiers of qualifying land 
may claim as many rights in respect thereof as the value will 
cover.* All voters except those who claim in respect of pro- 
perty must take out " elector's rights " in the electoral divisions 
in which they reside." 

The Legislative Council has a constitutioDal officer, the 
President," who acts as chairman at all meetings of the full 
body, and is its recognised mouthpiece. He ia elected by the 
Council, subject to the disallowance of the Governor, and holds 
office until be dies, resigns, or is removed by a vote of the 
Council.* As we have seen, he now issues the writs for all 
elections to the Council" In the event of his absence or 
incapacity, the Council may appoint an Acting President to fill 
■ Conitltiition Act AmendmcDt Act 1390, $ 37. ' S 39. 

* fi 43-46 and GO. * S§ ^3 and SI. ' £§ 47 ind 48. 

• a *> and GO. ' Coiutitntion Act, g ft. ' Ihid, ' AnU, p. 240. 
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his place.^ In addition to this constitutional oflficial, the Legis- 
lative Council generally appoints other officials, such as the 
Chairman of Committees, and the Clerk of the Council, and 
others. The positions of some of these officials are regulated 
by statute,^ but their appointment is not compulsory, though 
obviously desirable. 

The Legislative Council cannot proceed to business unless 
one-third of its full list of members, exclusive of the President, 
are present,' but no failure of election incapacitates the House 
if the required quorum be present.* 

By the Constitution Act the Legislative Council is ex- 
pressly prohibited from altering any " Bill for appropriating 
any part of the Eevenue of Victoria," or " for imposing any Duty, 
Eate, Tax, Eent, Eetum, or Impost," though it may reject such 
bill in toto,^ The wording of this prohibition has given rise 
to much discussion, but it will be better to postpone the con- 
sideration of the subject till we deal with the financial powers 
of the Assembly. In all other respects the legal powers of 
the Council are the same as those of the Assembly. It may 
originate or amend bills, and its concurrence in legislation is 
essential It has even one special advantage, for there is no 
restriction upon the number of Eesponsible Ministers who may 
occupy seats in it.* A member of the Assembly may not, of 
course, sit in the CounciL^ 

^ Constitation Act Amendment Act, § 42. > §§ 848-867. 

» Constitiition Act, § 9. * § 22. » § 66. 

' Cf. Constitution Act Amendment Act 1890, § 18. 
7 Conatitution Act, § 16, and Oonstitution Act Amendment Act 1890, § 22. 
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; sixty members given to the Assembly by the Constitution 
^ were increased to seventy-eight in 1858,^ to eighty-six in 
'6,* and to ninety-five in 1888.* They are now distributed 
ng eighty-four electoral districts,*^ of which eleven have two 
abers, and the others one each.^ All the districts except 
Lt densely -populated urban constituencies are subdivided 
" divisions" for polling purposes/ 

Each Assembly expires by effluxion of time at the end of 
je years from its first meeting,® and may sooner be dis- 
ed by the Governor.® We have seen that new writs 
it be issued within seven days after its expiry or dis- 
Ltion.^° 

To be qualified for election to the Legislative Assembly, a 
iidate must be a natural-bom subject or a person who has 
a naturalised for five years and resident in Victoria for two 
rs.^^ He is subject to the general disqualifications for 
nbership of Parliament,^^ but does not require any pro- 
ty qualification.^^ A member of the Legislative Assembly 
rives reimbursement of his expenses in relation to his 
jndance at the rate of £300 per annum.^* But the receipt 

§ 10. 3 22 Vic. No. 64. » 40 Vic. No. 548. 

52 Vic No. 1008. '^ Constitation Act Amendment Act 1890, § 122. 

Ibid, Sched. xviL 

Ibid, In these exceptions " district " and " division " are co-terminous. 

Ibid, § 127. The Constitution Act (§ 19) had fixed five years. The 
ige was made in 1859 (22 Vic. No. 89). 

Ibid, w ^^^ p. 240. " § 124. " Ibid, 

' This is almost doubtful under the peculiar wording of § 124 of the Constitu- 
Act Amendment Act. But there can be no doubt as to the practice. 
* § 126. 
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of official salary abates the allowance for expenses 
iamio} 

Tlie following are qualified to vote in the election of m 
bers to the Legislative Assembly : — 

1. Any mule of the ftge of twenty -ona year*, natiiral-bom o; 

ued, who has resided in Victoria for twelve months before \ 

apiiiicntion to register (for the electoral district in which I 

reaidea).* 
S. A&y such person who is also owner in poBscsaioii of a &eehol 

eetate of the capital ralue of £fiO, or the clear anDoiil value d 

£6 (for the electorai diatrict in which such property is situate).' 
3. Any such person who is enrolled as a voting rate-payer in a muni- 1 

cipal district [for the division of the clectAral district in which hit ] 

rateable property is situate).^ 

The Legislative Assembly has a constitutional officer, the | 
Speaker, who is elected at the first meeting after every general I 
election, and vacates his seat by expiry or dissolution of the I 
Assembly, and by death, resignation, or a removing vote of the 
Assembly,* The Speaker is not subject to the disallowance of 
the Governor, but is usually presented to him on his election." 
He presides at all meetings of the House,^ and, as we have 
seen, issues the writs for bye-elections to the Assembly.' The 
Legislative Assembly usually also appoints other officials, such 
as the Chairman of Committees and the Clerk of the Assembly, 
03 well as ministerial officials,'' but these appointments are not J 
of a constitutional character. I 

The Assembly cannot proceed to business unless twenty 1 
members, exclusive of the Speaker, are present, and the Speaker 
lias a casting but no substantive vote,'" As in tlie case of the 
Council, no failure in the elections invalidates the proceedings 
of the House if the proper quorum be present." No member 
of the Legislative Council may, of course, sit in the Assembly.** 

The Legislative Assembly is subject to cue disability and 
one privilege alike distinguishing it from the Council Not 

■ I 123. Members of Parli«m«nt are itlso entitled to (res pesaea oTar the 
public latlways doriug tlitir teDim of •eats. 

* ConstirotioD Act Amendment Act 1S90, §9 12S, 13B. 
» I ISO. * S IBS. ' Comtimtion Act, | 20. 

* CC «.?.. r. and P. (L. A.), «h AprU 1889. 
' Contlitutioii Act, | 20. • Jntr, p. 2*0. 

* CC Constitution Act Aniendmcnt Act 1690, ^ 346-367. 
'" ConititntioQ Act, i 21, " Jbid. g 22. 
■^ Conetituliea Act. j 16. CMMtituIion Act Ameudmlnl Act 1890. 
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more than eight of the salaried oEficials specially exempted 
from the rule disqualifying Crawn officials fi'om sitting in 
Parliament may at any one time be members of tlie Assembly.' 
This clause was probably intended to secure to the Council at 
least two of the ten Responsible Ministers who may be ap- 
pointed. But if this be the case, it is entirely inadequate to 
ita object, for the Governor is not bound to have more than 
eight Ministers, and even if he have, only four need sit in 
Parliament at all.' 

The peculiar privilege of the Assembly in financial matters 
has more than once been the subject of serious difficulty, to 
which, as it is essentially a legal question, it will be neeessarj" 
to refer. It is hardly necessary to say that it will be treated 
here as a legal question merely. 

By § 56 of the Constitution Act — 

" AU Bills for appropriating any Part of the Revenue of Victoria, and 
for imposing any Dutj, Kate, Tax, Rent, Return, or Impost, shall 
originate in the Assembly, and may be rejected but not altered 
by the CounciL" 

But by § 57— 

" It sliall not be lawful for the Legislative Aeaembly to originate or pasH 
any Vote, Rexolution, or Bill, for the Appropriation of any part of 
the aiud Consolidated Revenue Fund, or of any other Duty, Rate, 
Tax, Rent, Return, or Impost, for any Purpose which shall not have 
been lirat recommended by a message of the Governor to the 
Legislative Assembly during the Session in which eacb Vote, 
Resolution, or BUI shall be passed." 

The reference to " the said Consolidated llevenue " in 
§ 67 relates to a previous section (the 44111) which provides 
that all the revenues of the Crown in the colony of Victoria 
shall form one consolidated revenue, available for the public 
service of tlie colony. One other section is also worthy of 
notice — 

"The Consolidated Revenue of Victoria shsll be permanently charged 
with all the Coats, Charges, and Expenses incident to the Collection, 
Management,andReceiptthereof, such Costs, Charges, and Expenses 
being subject, ne^-e^theles^ to be reviewed and audited in such 
Manner as shall be directed by any Act of the Legislature."^ 
It will be observed that these sections place the parlia- 
mentary initiative both in taxation and expenditure in the 
' ^ 13, H. 
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hands of the Assembly, subject to the proviso lliat its 
of the initiative in the latter capacity can only be exerosdd^ 
on the recommendation of the executive. The action of the 
Council is limited to a direct approval or negative ; though, 
doubtless, it is perfectly open to the House to explain that 
its motive is ouly applied to induce an amendment. 
sections in question reiuaiDed unaltered in the ConsUtutii 
Bill sent to England from the colony in 1854; but it is 
of course, permissible to go behind the Act itself to ascertain 
the intentions of its framera Such a course leads to endless 
disputes, for, after all, its &amer3 had no authority to impose 
their views either on the colonial or Imperial legislatures, 
real question is not What was intended ? but, Wliat 
done ? 

The present state of the question may perhaps beat 
gathered from the discussion which took place in the yean' 
1877-8, 

In the year 1877 the question of the payment of memben 
came before Parliament. The practice had been adopted by 
two temporary Acts,* the second of which was about to expire. 
Mr. Berry's Government, which was in favour of the conttnnauee 
of the practice, was in a minority in the Legislative Council, 
which in December 1877 refused the second reading of the 
continuing measure.* Anticipating this event, Mr. Berry. 
in the Governor's name, had included a sum of £18,000 in 
the Appropriation Bill of the session, for the purpose of 
providing payment as an ordinary item of expenditure.* 
Thereupon the Council, on the motion of Sir Charles Sladen, 
" liud aside " the Appropriation Bill,* and the Government, in 
order to meet daily necessities, ordered the collection of the 
duties voted by ihe Assembly in the Appropriation Bill, 
which the Council had refused to pass, founding their action 
upon the alleged precedent of the House of Commons, and, with 
regard to the expenses of collection, upon the 45th section 
of the Coa^litution Act.* In this aclion the Government 
was supported by the opinion of its law officers, but the 
Supreme Court had, in a previous crisis, refused to recognise 
> M Vic No, 3S3, •»<] S8 Vk. Ko. Kit. 
* VdLu and IfoeiaHngw of tti« Logiaklirc Oounril, llih Dec. IS77. 
> Ibid, of ths Lrgultlire ABnmbljr, asth Nov. IS*'. 
* na. ortli« Ugi^Utive council, 30th Deoember 1ST7. ■ AnU, p. SU. 
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iim of the Assembly,^ and the Government found it mi- 
le to enforce its demands. Thereupon it made wholesale 
ions in the civil service, and something like a crisis 
L* On the one hand, the Assembly claimed entire control 
^e financial policy of the country, and denied the right 
Council to interfere with it in any way. The supporters 
Council, on the other liand, denounced the action of the 
iiment in placing the vote on the Appropriation Bill, as 
Empt to prevent a fair discussion of the principle of the 
Ct of members, and their attempt to collect the revenue 
a vote of the Assembly as generally inconsistent with 
tutional principles, and especially as a breach of the 25th 
, of the Audit Act,' which directed the Commissioners of 
before countersigning any warrant for the payment of 
monies, to " ascertain that the sums therein mentioned 
m legally available for and applicable to the service or 
e mentioned in such instrument." Moreover, it was 
that the institution of the Commissioners of Audit was 
for the express purpose, amongst other things, of super- 
the system of payment of monies on mere resolution 
liad previously prevailed.* 

matter was ultimately compromised by the withdrawal 
i objectionable item from the Appropriation Bill, and by 
Joaing of the Payment of Members Bill in its original 
' This result in itself left the question of principle un- 
13, bat the opinion of the Imperial government, to which 
;er was referred, taken in combination with the facta 
.case, seems to lay down the following rules as to the 
[tion of the mnch-disputed question. 

J Legialative Counci! is entitled to reject any bill, whether con- 
gaining money grante or not, which contee up from the Aesemblj. 
"Tonrtitntion Act, ^ 1 and 56.) 

e Assembly is not juatified (certainly not morally, perhaps not 
legally) in inserting a question of principle into an ordinary 
JKlministnitiTe measure, by covering it with a money vota (Tbe 

biurnt T. Tht Queen, 2 W. W. and A'B. (L.), 143, 

y»d P. of Leg. Aawmblj, 1878, iL 957-960. = 22 Vic No. 88. 

Iiespectiva statemeutsorCoiiDcil and Aasembly in V. and P. of Council, 

I, 1E78, and V. and P. of Assembly, 13th Feb. I87S. 

{umd P. of the Council, 28tli March 1378. Cf. debate in Victorian 

' i. pp. 2313-2332. 
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Assembly practiual]y conftssed this rule by withilnwing Uie 
objectionable grunt from the Appropriatioii BilL) 
3. Pnblic officinlj are not warcaiiteii in collating taxes on the men 
rote of the Legislative Assembly, nor in making paymentt which 
have not been ttothoriaed by statute. (Opinion of the Secretary of 
State for tlie Cobnies, eiplsiuing the practice of the House of 
Commoas.') 

Another somewhat important point has lately arisen wiUi 
regard to the scope of the 56th section of the Constitution Act 
The difference of opinion may be best illustrated by stating 
that there are two \iews, one of which holds that the words 
"all hills for appropriating" (revenue) "and for imposing" 
(taxes) confine the operation of the section to bills having for 
their principal object the authorisation of payments or the 
granting of supply, while the other maintains that legislation 
which merely incidentally or consequentially authorises the 
collection of money or the payment of officials may be dealt 
with as ordinary legislation by the Council It has been said 
to be the difference between " a bill for appropriating," and " a 
bill which appropriates."' In spite of the apparently verbal 
character thus given to the contention, the distinction is an 
important one, for the adoption of the stricter view practically 
cuts the Council off from many useful functions. It must, 
however, be taken to have the weight of authority in its favour, 
having been upheld by a ruling of the President in the year 
1885,* and supported by the Committee of Standing Orders of 
the Legislative Council itself.* 

* Copy in V. and P. of tho Leg. Assembly, 1S78, iiL p. $67. Also Strrrru^n 
v. Tht Qaeen [aalt). For other infonnalion reUting to thu ijuestion, wet f. mut P. 
of Leg. AsKmbty, 1S77'S, L pp. G6S D>iid 711 ; xbid. iiL 631 and 653 ; uil ibid. 
1878, il SS7-973. Also Vict Hansard, tdIh. nvi. and xxvii aab dtt, 
" Appropmlion Bill," "Criii*," "Payment of Members," ate. 

■ Heam, OovfjTtiaent <^ Englaiid (id oi.), p. 619. 

> Vict Hanwrd, ilii. p. 1332 ; F. and P. of Leg. Cooncil, fith October 1BS6. 

■ Viet, Hansard, xlix. p. 1487 ; F. and P. of Leg. Ooundl, 18SS, pp 139, I4S. 
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a mistake commonly made to suppose that in England 
)le organ of central legislation is the Parliament. Long 
t Parliament acquired its powers of legislation there existed 
ithority by which laws were made. This authority was 
Jrown, and to this day the Crown possesses all those 
py powers of legislation which it once exercised, except 
as it has been expressly deprived of them. No doubt 
deprivations have been very great, and they have caused 
bitterness of feeling. On the other hand, since Crown 
arliament have ceased to quarrel, the latter has conferred 
or restored to the former many legislative powers, so that 
gislative power of the Crown is now considerable. And 
3t be remembered that the Crown has never, in England, 
lised the right of the Parliament to make laws in all cases 
oever. So that in England the legislative power of the 
I is in some cases the survival of ancient prerogative 

lie wide powers conferred upon the Victorian Parliament 

} highest authority in the empire precludes the possibility 

h a claim being made by any other authority in Victoria. 

powers of legislation as other authorities exercise, they 

se as deputies of the Parliament, and, if they exceed the 

s given to them, their legislation may be set aside. Thus, 

the Board of Land and Works, avowedly acting under the 

s conferred by the Land Act 1862,^ published Eegulations 

were in fact tUtra vires, and then attempted to enforce 

they were, though acting in the name of the Crown, 

» 25 Vic No. 146. 
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enjoined by the Supreme Court to act in defiance of their 
own Eegulations.^ And where the Governor in Council framed 
Eegulations under the Mining Statute 1865,* which the 
Supreme Court deemed to be in excess of the powers conferred 
by the statute, they were treated as null, and action taken oo 
them was set aside.^ The chief instances of such subordinate 
legislative authorities are the Governor in Council, PuUk 
Departments, and the Supreme Court Less fi^uently legish* 
tive powers are entrusted to unincorporated officials and the 
judges of inferior courts.* 

When we come to deal with the executive branch of the 
central government, we shall see that the "Governor in 
Council " means the Governor acting with the advice of the 
Executive Council or Cabinet.* In del^ating powers of kg* 
lation to the Governor in Council, therefore. Parliament i8,piic* 
tically, delegating them to a committee of both Houses, thoogh, 
as it is not essential that all members of the cabinet shall be 
members of Parliament, it may happen that the power is exer- 
cised by persons whom the community has not entrusted with 
legislative duties at alL The increasing tendency to entrust 
legislative powers to what is primarily an executive body, is 
one of the most curious features of modem parliamentary 
government, and indicates an appreciation of some of the draif- 
backs of a parliamentary system. Leaving this aspect of the 
question for future discussion, we may here point out one or 
two conspicuous examples of the practice, merely premising 
that the familiarity of the community with it previous to tht? 
introduction of Eesponsible Government may have reconciled it 
to the practice now that it has a totally different significance.* 

A very conspicuous example of the practice occurs in the 
49th section of the Constitution Act, which provides that the 
pensions authorised by the Act for retiring judges of the 

1 Keith V. The Queen, 3 W. W. and A'B. (E.), p. 60. 

2 29 Vic. No. 291. > Johnson v. Thcymson, 6 W. and W. (M.\ 1<. 

* This is, of course, leaving local legislation out of account for the present. 
^ Acts Interpretation Act 1890, § 5. 

• Occasionally powers of legislation are directly conferred upon the Govem-.r 
by Imperial legislation, e.g. 24 & 25 Vic. c 52, which empowers him to u^zr 
Regulations qualifying the terms of the "Passengers Act 1855 **(18Al»Vic,c.ll?. 
Although the expression used is "Governor " simply, it is probable that the urz.* 
of his Commission and Instructions would require the Governor to act with lir 
advice of the Cabinet. 
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l^e Court shall be granted in accordance with Regulations 
t framed by the Governor and Executive Council Later 
^s of the same enactment make similar provisions with 
^ to the penBiona to Kesponsible Officers and the grants to 
bus denoniinations,^ but the sections themselves have been 
1 repealed.' 

Still more im^wrtant are the wide powers of legislation 
fcred on the Governor in Council by more recent enactments. 
&e only three instances. By the Aborigines Act 1890,' 
lay make regulations prescribing tlie place of residence 
Iiy aboriginals, and the terms upon which they may be 
pyed, and for apportioning their earnings amongst them. 
^y lay down the conditions upon which aboriginals shall 
SKtled to a share in the parhamentaiy grants voted for 
L may order the supply to them of the necessaries of life, 
pay prescribe for the care, custody, and education of their 
ten. By the Education Act 1890, he may regulate the 
pf State School buildings, the terms and appointments of 
pers of Committees of Advice, the conditions under which 
Irships and exhibitions may be granted, the secular in- 
pon to be given in the schools, the examination and 
Bcation of teachers, and the scale of fees to be paid by 
■8,* By the Land Act 1890, he may make rules, regula- 
tand orders for tlie numerous purposes of the Act, and 
ttseribing the mode of applications under it, for providing 
Btb and adjustment of boundaries.* and for supej'vising 
bntroUing the local committees establisJied to ensure the 
Iction of vermin.® The 142d section of this last Act adds 
Bportant condition that regulations made under the section 
p)e signed by the Minister having charge of the Act, and 
B)e laid before botli Houses of Parliament within fourteen 
% (lays from their publication. Upon their publication 
» Oovemme7it Gazette, these regulations become " valid in 

I if the same were enacted in this Act, and shall be 
f noticed." In other words, they are true legislation. 

ment is wanting. Similar provisions are now becoming 
1 in cases of delegated legislation such as those we have 

msidered. 

' Coiifltitntiou Act, gg El aud 53. 
:. No. 23n and 34 Vie. No. 301. ' %6. • S 23. 

' S U2. ' g 205. 
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As examples of public departments entrusted with poien 
of legislation, it will be sufficient to take a few prominea 
examples, such as the Board of Land and Works, the Public 
Service Board, the Board of Public Health, and the Victoriffl 
Eailway Commissioners. 

The Board of Land and Works, constituted by the Public 
Works Statute 1865,^ consists of not less than three nor mow 
than seven persons, of whom one at least (the president) isi 
Responsible Minister of the Crown.^ By the Public Woib 
Act 1890, it has very wide powers of legislation in the matter 
of roads and sewers. It may make by-laws for regulating the 
manner in which the public shall use the roads and bridges 
imder its control, and the nature and number of the vehicle* 
traversing them, and the speed they may make. It may iwie 
regulations for the drainage of roads and streets into eeweis. 
and for the dimensions, manner of construction, and manage 
ment of the pipes and drains communicating with the sewen, i 
and for the assessment and collection of sewerage rates.' Mow- 
over, by the Land Act 1890, the Board of Land and Works is 
authorised to make rules and regulations for the care, protection, 
and management of all public parks and reserves not conveyed to 
or vested in trustees.* The legislation of the Board is sul'jt<t 
to the disallowance of the Governor in Council,^ but does no: 
appear to require his sanction in the first instance. 

The legislative powers of the Public SerWce Board ^^^ 
conferred upon it by the Public Service Act 1883,^ and they 
extend to the making of regulations concerning the dutif' ^" 
be performed by officers in the public service, and the tliscip'^^'" 
to be enforced during such performance,^ as well as to the V^ . 
curing and inspection of stores for the public service.* ^'^ 
the legislation of the Public Service Board requires 
approval of the Governor in Council.^ 

The Health Act 1890 confers very wide powers of V'X^^ 
tion on the Board of Public Health, which consists of 
appointed chairman and medical inspector, and seven ref^ 
sentative members.^^ In addition to the general power c^^ 

» 29 Vic No. 289. The first appointment was under the 21 Vic. Xa 31. 
2 Public Works Act 1890, §§ 4 and 5. « Public Works Act 1S90, f ' 

* § 136. « Public W^orks Act 1890, § 12. • 46 Vic Xo, 771 

7 Public Service Act 1890, § 123. » § 139, • I ^^ 

JO Health Act 1890, § 7. 
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I upon it to legislate for the purposes of the Act, the 
i is expressly empowered to make by-laws in the following 



[, For the inapection of and enforcement of cleanliness in dftiries, 

grazing-grounds, oitd other places connected with the production 

of iuitk.i 
P. For tlie cleansing and disinfecting of streets, houses, and other 

places, to prevent the spread of epideraics, endemics, or contagions 

diseases.* 
I. For the prevention of overcrowding and obstruclion in public 

building and for the prevention of fires in public biuldinga, 

common lodging-houses, licensed victuallers' premises, and boarding- 

hooeoa.^ 
1, For the registration of plumbers and gasfitters.* 

Moreover, the Board has a general power of supervision of 
legislation promulgated by the local authorities under the 
1th Act,* and may also direct the making of such legisla- 
by local authorities," On the other hand, the Board's 
legislation requires the approval of the Governor in 
ndl, and it may be ordered by the Minister in charge of 
Act to issue legislation upon the subject of public health in 
niance of the terms of any Act of Parliament.' 
'I^nally, on this branch of the subject, we may notice the 
it powers of legislation conferred on the Victorian Eailway 
unissioners by the Eailways Act 1890. The purposes for 
bb the Commissioners may make by-laws are almost in- 
lerable, but a few of the principal may be mentioned. 

I, The prevention of nuisances and damage upon railway property. 
t. The management of the wharves, piers, and jetties vested in the 

Commissioners. 
t. The regulation of the duties and charges of persona not in the 

employ of the commissjoners who are connected with the railway 

service. 
I, The disposal of unclaimed goods. 
L The regulation of traffic on level crossings. 
|!. The regulation of the insurance of passengers by an Accident In* 

eorance Company.^ 
No by-law made by the Commissioners has any force 
U confirmed by an Order of the Governor in CounciL 
Thia slight sketch will have indicated sometliing of the 
■t of legislative powers delegated to public departmenta. 

Health Act ISSO, 92s 
1 33. "1 31. 



' I 28. 



' § 233. * g 30. 

s Railways Act 18B0, § 105. 
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With regard to their relationship to the Parliament, it has to 
be noticed that the legislation in every case but one requires 
the du'ect approval of the Cabinet, which ia, practically, a 
parliamentary committee. In the excepted case, that of the 
Board of Land and Works, the reason probably is tliat the 
President of the Board ia always a Cabinet Minister. But even 
here, as we have seen, the Cabinet can annul the legislation, if 
it pleases. 

Inasmuch as the Supreme Court is by the terms of the 
constitution kept sedulously distinct from all connection with 
Parliament, the powers of l^islation conferred upon it stand 
on a somewhat different footing from those exercised by Public^ 
Departments. Unfortunately, it is impossible to state thai 
powers as concbely as would be desirable, seeing that they'l 
have been conferred at different times and in different ways. 
(ii). The Supreme Court,' with the concurrence of a majority of ite 
members jiresent at a meeting held for the purpose, may make 
and alter any Rules of Court for tlie foUowiug purpose* — 

1. Itegulatioa of the dttings of the Court, and its judges f 

chambera. 

S. R^guUtion of the pleading, practii:e, and procedure of t 

Court, the dntiea of its officers, and the fees and coats in tl 

proceedings of the Court.* 

All such rules are to be laid before Parliament within for 

sitting days, and if witliin forty subseipient days either Housfll 

address the Governor against them, the Governor muri nnniil I 

them. In the meaoitime, however, they are valid, unless tli^J 

relate to fees, no rule relating to fees being of force until it ti 

loin one month before Parliament and been published in tbej 

Ootemmtrd GoMtte? 

(6). The Supreme Court may mahc rules respecting the admiasioB and 
eanmi nation of, and fees payable by intending prnctitionen. 

But every such rule must be sent to the Minister ad- 
mimsiering tiie Act and be by him laid before Parliament 
" without delay." Either House may witliin one month after 
such presentation address the Governor to disallow the ruloa | 
who, if he ahali think fit, may accede to the request But tllifl 

' For conatilution anil powers of 3iipTeiae Conrt, cf. potL ■ 

* SupTune Court Act 1S90, | 33. ' 

' Ibid. Under this SMtion tba rain vn sppuently signed by a majority of 

t)ia jad](H, who itata that the meeting it which they were nude ws* hrld for the 

purpose (cT. Om. OaMOi, 7th Dec 1888). 
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K takes effect from its promulgation by tlie Court, except it 
fete to fees, when the conditions formerly mentioned apply.' 
X*). The judge* of the Supreme Court ina-^ mate rules for tlie following 
r purposes, tIk. 

1. The regulation of the duties of the Kegistrar of Probate and 
! AdminietratiouB, and generally for effectuating the provieionB 
\ of the Administration and Probate Act 1890, Parts I. and II. 

2. The regulation of the procedure and practice of the Court in 
. all applications under the Local Government Act 1890.^ 

Lnd thej muot make such rules aa from time to time apjiear necessary 
for the following purposes, viz. 

The regulation of the duties of the Eegiatrar of Probates and Ad- 
ministrations under Part III. of the Administration and 
Probate Act 1890,* and the carrying of the same into eifeot. 

All such rules must be published in the Government Gazette 
be laid before Parliament within ten sitting days after 
r promulgation.* 

ISnally (d), the judges of the court may make general rules and orders 
concerning the following matter, via. 

Application to a Court ot Judge under Part IV. of the Admini- 
Btration and Probate Act 16B0.* 

Ail Buch rules and orders are to take effect from a day 

ad therein, and must be published in the Government 

Ue within one mouth from the making." 

[t will be observed that none of the legislation of the 

erne Coui't requires the confirmation of Parliament or the 

^on of a Kesponsible Minister. In some eases the Parlia- 

1^ and in others the Cabinet have discretionary powers of 

a, but in others again there is no bar to the absolute 

etion of the Court.' 

[t is only rarely that such powers of legislation are con- 

htprera* Court Act 18110, g 28. Under this section the rules arc appar- 
tigned only by the prathonotary, snd published by the Minister, who states 
has complied with the requirements of the section (cf. Oon. OaMle, 27tb 
B8), ' Local Govemnient Act 1800, § 643. 

^ in Foreign Frobstu snd Letters of Administration, 
loprems Court Act 1890, g 27. Under this aecUou, apparently, oil the 
" :n the rales (cf. Oov. OomKc, 3d April ISBO), 
itoT of deceased pereona' estates. ' Supreme Court Act 18B0, % 28. 

A the last moment, Parliament has passed an Act (the H Vie. Ne. 1199) 
renders this statement no longer correct. Upon tlie Address of either 
of Parliament, the Governor in Council may now aunul ang Rule of the 
ue Court ; and no Rules are to take effect until they have lain for ten 
days on the tables of both Houses, snd, a week thereufter, been published 
OMemmeni Gaiette. 
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ferred on unincorporated individuals, yet there are one or two 
instances of the practice. For example, the Minister adminis- 
tering the Constitution Act Amendment Act 1890 may mi 
rules and regulations for the direction of deputy eleci 
registrars in their making of returns and forwarding of lists 
the electoral registrars.' And the Governor in Council may 
appoint any two of the judges of the Court of Insolvency. 
together with a law officer, to frame rules for the conduct of 
insolvency proceedings in and out of court.' 

It is usual for writers on constitntional law to class the 
important enactments dealt with in ihis chapter under the 
head of administrative regulations. If by tliis expression it is 
intended to assert that great questions of principle, upon which 
men widely differ, are not left to be settled by this kind of 
l^slation, the doctrine is true enough. Nevertheless it 
be remembered that these duties, though performed by 
primarily appointed for executive and judicial purposes, 
truly legislative duties, and that the enactments made in pur- 
suance of them, whether they are called " by-laws," " orders," 
" regulations," " rules," or " proclamations," are yet real legisla- 
tion, and are perfectly distinct in character from true executive 
and judicial acta. They proceed by general rules, not by 
personal application. They are intended to affect classes and 
not individuals. They are not restricted within limits 
locality. They are openly announced as legislative chani 
Some of them have been judicially declared to have the foi 
of Acts of Parliament* By handing them over to otbi 
authorities. Parliament does undoubtedly abandon its exi 
sive legislative monopoly. And it may be that in an exi 
sion of the practice we sliall ultimately find our way out 
the increasing difticulties of pailiainentary government. 

' CoiiMitutioii Act Amendment Act 18S0, g 54. 

* Iiuolreiicr Stfttut« 1S90, % 12. The Chief-Justice of Victoria uid anj two 
or man judgo* of Court* of Uines may sIh frame gensml rules for the conduct of 
buunow in Courts of Uinu (Uino Act 1890, S 3SS). 

' /n Tt Oair. 10 V. L R. (L), 108. 
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THE EXECUTIVE COUNCIL 

BE head of the executive is, of course, the Governor. It is 
. this capacity that he makes all appointments to the public 
rvice. It is in this capacity that he is commander-in-chief 

the forces in Victoria. In this capacity he exercises the 
•erogative of pardon. 

But as we have considered the legal position of the Governor 

detail in a previous chapter, we need not repeat the facts 
lere stated. More especially as, in the greater part of his 
:ecutive functions, the Governor acts with the advice of a 
Kiy whose nature we are now about to consider, the Executive 
)unciL 

Ever since Victoria became a separate colony, it has had 
I Executive Council. For a few years after Separation, the 
:ecutive ofl&cials of the colony were, in fact, appointees of the 
)lonial Office in London, and it was, therefore, only natural 
at such important posts as those of Executive Councillors 
ould be filled directly by the Secretary of State. As we have 
en, the Lieutenant-Governor was directed in his commission 

appoint an Executive Council for the colony, to assist him 

the performance of his duties. But his own appointments 
3re only temporary, being subject to confirmation by the 
)lonial Office.^ 
Owing to the studied ambiguity of the official documents, 

is difficult to say what were intended to be the precise 
lations between the Governor and the Executive Council imder 

^ Ante, p. 167. 
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the old system. The Govemgr was directed to take the adWce 
of hi3 Council in all cases, before acting in important matters. 
But, on the other hand, he was entitled to act in defiance of 
that advice, if he chose to tate the responsibility of doing so.' 
Owing to the fact that members of the Executive Council wi 
generally also members of the legislature, this authority mi 
have been a valuable weapon in the last resort, for it wi 
clearly intended under the old system that the powers of 
executive and the legislature should not reside in the sai 
hands. But to what extent the personal views of the Govemi 
habitually predominated over the \'iew8 of his advisers, 
would be impossible for any one not personally familiar w 
the period to say. In the Appendix will be found an exti 
from the Minute Book of the Victorian Executive Council ft 
tlie year 1855,^ which may be usefully compared with tl 
corresponding extract irom the Minute Book of the Executivo 
Council of Sir Eichard Bourke. 

But there was one very important characteristic which 
always niarketl the Executive Council in Victoria. Ita 
members were not merely executive coimcillors, they were 
the holders of important offices in the admimstration.' Thorft 
was no necessarj- reason why this should liave been so. The 
Crown might very well have chosen to call to the Executive 
Council those nou-official members of the community on whom 
it could rely, such men, for example, as it used to appoint to 
the non-official nominee seats in the LegishiUve Council Some 
of them might have been abler men, who refused to sacrigce 
their otiier prospects for official place. But, as a matter of. 
feet, not only were officials always appointed to the Executii 
Council, but the appointments generully used the official title 
80 that if the individual afterwards resigned his office, 
vacated, ipso facto, his seat in the Executive CoimciL 

Thus one of the distinctive features of the Cabinet systei 
the union of the chief officials in the community in one body.i 
was early introduced into Victoria. And its importance in tl 
history of Victorian government cannot easily Iw overral 
A non-officifll Executive Council may be very disinterested 

' Ant', p. 168. » Ct AppcudU B. 

' In till llinntu of tba Execativt CoatiaU iiKor to 1SSS tho ntmc* of Vb» 
iadirldnal iTicmWn ar* not tvcorilal. oal; the titl«* <>C tli*ir olDcro. Tbs chttigl' 
bo^ni In Foliriury ISSO (Minutt Book of Execativo Conndl, jxu/fui). 
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bd very ambitious of the public good, but it will not have 
kat practicality aud sense of responsibility which an official 
{tdy will have. If a proposal is made in an official Council, 
|e official whose department will be affected by it knows, 
(most by instinct, how it will work. He will be able to bring 
tridly before his colleagues the difficulties in carrying it out, 
f, on the other hand, he may be able to assure them confidently 
f its feasibility. Moreover, the power of an official Council 
ill be infinitely greater than that of a mere senatorial body, 
IT it is almost impossible for it to be in conflict with the rank 
kd file of the ofGcial staff. 

[ But, though it has these advantages, an official Council has 
I dangers. It may easily get out of touch with the eom- 
itLiiity, it may quarrel with the legislature, it niay foster 
(rruption and incapacity. A permanent executive is always 
^)le to these dangers, and their result is both unpopularity 
id inefficiency of government. The remedy which England, 
ler much agitation and many failures, succeeded in applying 
\ these dangers, is that feature which gives her system of 
fvemment its peculiar character, and which has been applied 
( often in the English-speaking dependencies of the Crown. 
be remedy is, in fact, the responsibihty of the executive to 
te legislature, and, through the legislature, to the community, 
I The difficulties which occurred in England were mainly 
ting to the traditional theory of the constitution, which 
Iced the control of the executive iu the hands of the Crown, 
ifettered by the direct action of Parliament. So long as the 
p>wn held to this prerogative, it was impossible for I'arhament 
I acquire any direct control over the executive, except in 
Ib^ods of revolution. A restoration of peace always brought 
sestoration of the executive to the hands of the Crown. 
[' But at length, owing to a combination of circumstances, of 
Mch the most important was a succession of monarchs who 
Bred little for English politics. Parliament obtained indirectly 
iat it had failed to secure directly. The Crown put itself 
lire and more into the hands of a few Ministers united by 
rty ties, who held the seals of office so long as their party 

ined a majority in Parliament. The great offices of state 
broken up, and the fragments distributed amongst 

wrters of the Ministry of the day, on the understandmg (in 
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^^H THEORY OF THE CABINET SYSTEM ntM 

ese results are so important that we must consider them for 
aomeat. And we will take the latter first. 

It will readily be objected that this result leaves it legally 
isible for the Governor to make and unmake Cabinets at his 
aaure. Technically, no doubt, this is the case. But, practic- 
f, there are serious difficulties in the way of such a course, 
i a statement of them will show, perhaps as clearly as can 
shown, the peculiar character of the Cabinet system. 

In the first place, it may be assumed that an Executive 
Bncil which did not contain members of ParUaraent would 
practically useless. It could expend no money, carry out 
policy, and it would, in effect, be a mere nullity. The 
kjunt of the Civil List guaranteed by the Constitution Act 
Dqs such a small proportion of the expenditure of the com- 
tuity that the public business could not go on for a year 
thout a parliamentary vote. And it may safely be assumed 
itt, that Parliament would not follow the lead of any but its 
b members. 

|, The Governor would then be compelled to choose at least 
^e of the members of hia Cabinet from amongst the members 
I'arliament Unless they undertook to serve without salary, 
I nominees would vacate their seats in I'arliament and would 
iTiire re-electioD.' Hereupon, one of the checks of Eesponsible 
fverament would probably appear. If the appointment were 
t in accordance with the feeling of the country, the persons 
pomted would not succeed in securing re-election. 

But even should they succeed in being re-elected, there 
Wld still be another check. If the views of the Ministers 
l«e not in accordance with those of the majority in Parliament, 
* Houses would take especial care to reject every one of their 
Pposals, financial or legislativa Their acts would be sub- 
Bed to continual and hostile criticism, and the Government 
••Ud be no better off than if it had no representatives in 
Wiament at all. And this process would be repeated until 
pabinet of which Parliament approved was appointed. 

Of course it is possible that an existing Parbament does not 

Wly represent the views of tlie constituencies. In such a 

Se the Governor, at the request of his Ministers, is perfectly 

itified in dissolving the Assembly and awaiting the test of a 

' CoDatitution Act Atncudment Act ISOO, § 19. 
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more oflBcea.' The distribution is first arranged by the pro- 
posed Ministers themselves, and then submitted to the Governor 
for approval Unless the Hat contains the name of any ono 
against whom very serious objections exist, or proposes a new 
and revolutionary arrangement, tlie Governor always adopts it, 
and proceeds to carry it into effect by appointing the persons 
named to their various offices,* Immediately before this he 
accepts the resignations of the outgoing Ministers, which have 
been previously tendered.' He also appoints to seats in the 
Executive Council such members of the new Ministry as do not 
already hold them.* The outgoing Ministers still nominally 
hold seats in the Executive Council, but they never attend its 
meetings, and it is, in fact, of the essence of Cabinet Govern- 
ment tliat they should not do so, except on purely formal 
occasions. If need be, they can be dismissed, but such an 
extreme measure is, practically, never resorted ta' 

Now begins the testing of the new Ministry. Their seats 
in Parliament being vacated by their acceptance of office, they 
go before their constituencies, and, if their opponents see a 
chance, opposition candidates are run. The result of these 
elections usually decides the attitude of the Opposition in 
Parliament, But it may decline to adopt the verdict of the 
elections, and may succeed in seriously embarrassing the 
Government, even though the Ministers are returned. In such 
a case, the Ministry may ask for a dissolution. The principle 
vhich decides a Governor in granting or refusing such a 
request is the probability of success for the Ministry in the 
event of its being granted. This of course depends on many 
circumstances, the chief of which is the age of the Parliament. 
If the Assembly has quite recently been elected, there is, usually, 
no claim for a dissolution ; the Ministry must resign, and 
another must be formed. If a dissolution is granted, the result 
decides absolutely the fate of the Ministry. 

' I 21. * Cr. e.g. Oor. OastUc. ISth Feb. 1888, 

• cr. <hid. * Ibid. 

' The power of removal wu expresilf nmthTiti on Gomrnor Sir Heiirj 
Bukly by etgn-mnnQal at ttie IDtb March ISS9 (OrigiDal in Treuury Baildinga, 
Helboorne). kni it was pablicly itated by Sir Ucnrj Barkly in his message to 
the Lugijlative Assembly of lltb Jbq. I8S6, that it was tlie iateotioa of tile 
Colonial Office that Eiccntive Councillors wbo had lost the conGdeiKW of the local 
Jegislalure should tvmga (T. and P. (L. A.), 11th Jan. 18S8-B). See the whole 
pra«M worked oot in O, O., 1890, Glh and 11th Nov. 
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OS to its methods of doing business. We have already 
passed its legislative functions, we have now to consider it 
Its purely executive capacity. 
It will have been observed that the Executive Council has 
ieal and an actual existence. Ideally, it contains all the 
ons who have ever been appointed to it, except those 
have died or been deprived of their seats.' In this 
L the Executive Council never meets. It has been sug- 
Sd that it should assemble on great ceremonial occasions, 
I as the arrival of a new Governor, and that its ranks should 
BCruited from the most distinguished members of the com- 
ity, irrespective of their political importance. This is the 
tice followed in England with the Privy Council, but the 
jBstion does not seem to find much favour in Victoria. 
£ven in its active phase, however, that of the existing 
ifltry, the Executive Council has two shapes, the formal and 
informaL The latter, which is usually spoken of as the 
ilinet," is the real core and essence of the Government. In 
irivate meetings at the Premier's ofBces no one is admitted 
the actual Ministry of the day, no records of the meetings 
ipire, and no official notice is ever taken of the proceedings. 
% was the type of meeting so distasteful to the English 
iote of the seventeenth and eighteenth centuries, the raeet- 
rtigmatised as " Junto " aud " Cabal," but which has proved 
■y that it has become the pivot of the Imperial sys- 
imment.) The former is the " Executive Coimcil " 
over by the Governor, and attended by the 
who keeps a formal record of its proceedings. Though 
not admitted, the records of its deliberations are 
intly published, with the names of its members prefixed," 
the decisions of the Cabinet are put into official form, 
itments confirmed, resignations accepted, proceedings 
and notices published. It is the formal organ of the 
itive of the colony. 

t the close of the year 18SQ, 74 members (Blue Book for 
' The appointmcntB to the ExecntiTe Council make the tenure of seats 
n the occupuit'a resideDco in the colony. Apparently, however, this 
is not inuBted on except in the case or active members. 
f. t.g. Gov. Qaulte, ISth Feb. 18S6, For nnmeroua eismples. Aa before 
id out, the individual names of members present, and not the titles of their 
•r pablisb«d. 
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CHAPTER XXXI 



RESPONSIBLE MINISTERS 



•HOUGH there appears to be no statutory authority on the 
ject, a " Eesponsible Minister " may be defined as a Crown 
dal who is eKgible for a seat in Parliament.^ Owing to the 
f peculiar wording of the Ofl&cials in Parliament Act 1883 ^ 
)pted into the Constitution Act Amendment Act 1890), 
J difficult to state exactly the law on the subject, but it is 
tnitted that the following is an accurate summary of its 
visions. 

The Governor may appoint any number of persons, not 
Beding ten, to offices of profit under the Crown, and these 
ions, notwithstanding the general rule which disqualifies 
wn officials from sitting in Parliament, may be elected to 
Ler House. But they must be "responsible ministers of 

Crown and members of the Executive Council, and " (i,e. 
aumably if so many are appointed) " four at least of such 
iers shall be members of the Council or Assembly."^ The 
d amount available for their salaries is the annual sum of 
5,500, of which £14,000 was provided by the Constitution 
;,* and the remaining £1500 by the Officials in Parliament 
. 1883.^ But there is no statutory rule as to the mode of 
iribution of this sum, except that the "additional officer 
omted under the Officials in Parliament Act 1883 " must 

I should have been inclined to add "and is a member of the Executive 
icil," but as the 2d section of the Officials in Parliament Act has provided 

certain persons shall be " responsible ministers of the Crown and members 
be Executive Council," I presume there is no necessary connection between 
two ideas. « 47 Vic. No. 280. 

' Constitution Act Amendment Act 1890, § 13. * § 46. ^ § 3. 
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receive £1500 a yeax.^ Not more than eight salaried offidds 
may sit at any one time in the Legislative Assembly.* Xot 
only are the salaries of those officials specially appropriated by 
statute, but, up to the extent of the £14,000 provided by the 
Constitution Act, they must be accounted for to the Imperiil 
Treasury.^ Upon accepting salaried office, a Besponsible Ministff 
vacates his seat in Parliament,* but he is re-eligible, and a sab- 
sequent change from one office to another does not necessitate 
his re-election.^ 

The object of these peculiar provisionsisundoubtedly to secure 
greater pliability in the distribution of offices. In theory, by ibe 
constitution of Victoria, the Cabinet offices are functional only, 
not organic. The holder of one office can do the work usiuJlj 
performed in another, and a redistribution of business can be 
made at any time.® Nevertheless, owing to the requirements 
of certain statutes, and the natural convenience attaching to 
traditional names, the chief offices in the administratioD bave 
become stereotyped, and may be enumerated as follows. 

1. The Chief Secretary, whose office was, undertheoU 
system, when its holder was known as the " Colonial Secre- 
tary," ^ the official head of the Ministry, having been specuJIj 
given precedence by Eoyal Instructions of 11th March 1S52. 
Upon the introduction of Eesponsible Government, the chank^e 
in the title was made at the wish of the framers of the 0»ii- 

1 47 Vic No. 280, § 3. The arraDgement during the Gillies-Dcakingov^^- 

merit was as follows : — 

Chief Secretary 1 

^ J£2000each 



£1600 
£1500 



^£1400 



Treasurer .... 

Attorney-General . 

Minister of Defence 

Minister of Public Instruction 

Minister of Justice . 

Commissioner of Trade and Customs 

,, ,, Crown Lands and Survey 
Minister of Public Works 

Postmaster-General 

' Constitution Act Amendment Act 1890, § 13. ' Constitution Act- ^ 

* Constitution Act Amendment Act 1890, § 19. ' § 17. 

• With this object doubtless has been adopted also the increasing pract^ '^ 
conferring statutory functions on " the Minister for the time being administ^ 
this Act." 

' The old title is retained in the New South Wales Ministry, and it is ^ 
apparently, officially recognised in Victoria (cf. Acts Interpretation Act ISW, ^ 
® Original in Treasury Buildings, Melbourne. 
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stitution,* but the official precedence of the Chief Secretary 
seems to have disappeared on the introduction of the title of 
" Premier," which, however, in spite of the attempt of Mr. 
Berry to elevate it into an office, remains, as in England, 
merely a titular distinction. The head of the Ministry invari- 
ably fills the office either of Treasurer or Chief Secretary. 

Like the Home Secretary in England, the Chief Secretary 
comes in for all Government work which does not distinctly 
belong to a special department, as well as for duties specially 
imposed on him by name.* In the former capacity he usually 
undertakes the control of the business connected with the 
machinery of the police force, the inspection of factories and 
shops, the maintenance of penal establishments and gaols, the 
hospitals for the insane, the public libraries and museums, and 
the enforcement of the Health Act' In the latter he receives 
and publishes the returns of the Registrar of Births, Deaths, 
and Marri^es,* the accounts of the Commissioners of Savii^s 
Banks,'^ licenses places of public amusement," and communicates 
the remission of a sentence to the judge who tried the case.'^ 

2. The Treasijker is one of the very few executive officials 
of the colony who have definite duties imposed on them by the 
constitution. In fact it may be doubted whether the business 
of government could be legally conducted without him. He 
seems to combine in his person the functions of the Treasury 
and Exchequer departments, which in England, though long 
united, have for some time been severed. By § 46 of 
the Constitution Act the Treasurer ' is bound to issue monies 
to the extent of the Civil List in discharge of warrants directed 
to him by the Governor, and to account for the same to Her 
Majesty through the Commissioners of the (Imperial) Treasury, 

> V. and P., 1853-4, tii CG7. The official la quoition ii aito dMcribcd in Urn 
wms docamcnt u " the S«cretarj to the GoTemnient." 

' Kreu in thesa c*»e» hia ftmctions am he execnMd by tnj other Braponiihle 
Uiniiler <Acta iDterpretation Act IS90, | S). 

> Somctimu minor duties in connection with tbeto mutton >ra confarrod on 
him b; nutate {e.g. Police KeguUtion Act IS90, g 7 ; Gaol* Act ISH), g 22 ; 
Lilirariea Act 1890, g S). Since Kovember 1S90 there hai hem a seto'^o 
Minuter of H»ltb. Cf. O. 0., Bth Nor. 1890. 

* Begiatration of Birtha, Deaths, and Marriage* Act 18M, i 11. 



• Sftvinga Banks Act 1890, S 41 
' Crimea Act ISM, g S41. 



* Tlieatra Act 1800, H 8, 4, and fl. 



* Tha Conrtitutton Act nid "Treuury," but the miipiiiit waa corrected hy 
eO Tic No. M4, 1 2. 
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the corporate body into which the great office of Lord Treasnrer 
hits long been resolved. By § 58, no part of the revemie 
of Victoria arising from sources over which the legislature has 
control cim be made issuable except in pursuance of warranU 
under the hand of the Governor, addressed to the Treasurer. 
So that although, under § 48, the office of Treasiirer may be 
abolished, it would hardly be possible for the Government to 
tixercise this power without making some substantial change 
in the finaucial scheme. It is, of course, quite possible that 
the colony may some day follow the Imperial example, and put 
the Treasury in commission. 

Moreover, certain duties are imposed on the Treasurer by 
name, in colonial legislation, notably in the Audit Act. But the 
hiSt way to form an idea of his position will be to sketch .the 
liistory of a Government financial year,' 

Early in the session the Treasurer moves, in the Legislative 
Assembly, resolutions for the appointment of two committees 
of the whole House, the Committee of Supply, and the Com- 
mittee of Ways and Means. On the occasion of the first 
sitting of the Committee of Supply, the Treasurer produces in 
the name of and by message from the Governor, the Estimates 
of the revenue and expenditure for the forthcoming year, 
together with the recommendations for expenditure and taxation, 
in pursuance of the 57th section of the Constitution Act^ 
These documents taken together form the " Budget," and 
gonorally introduced by a speech from the Treasurer, in whi( 
he explains the Guancial policy of the Government, and generally 
rwfers lo llii> results of the previous year's finance. The 
Estimates may be amended by any subsequent estimates in the 
same session. 

The Committee of Supply then proceeds to consider 
Budgttt, and possos " votes " or resolutions, authorising 
making of certain payments. At first these resolutions 
for lump sums, well within the requirements of the varit 
items for the year (except in the case of items fixed by statute] 
and are only intended to cover a period of about three months. 
Tliey arc reported to and confirmed by the House, and are the 
' The GavenunBnt ItnuiDUl ;nu eodi on tha 30th Jaue (AcU loUrpnUtlsvi 
Art IBOO, j 13). 

for th« previoiu year are also prcsonteJ in punoAnca 
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jrnfnent's authority for payments on account To put the 

remmeat in funds for such expenditure, the Committee of 

tya and Means then resolves upon the grant to Her Majesty 

amn to cover the expenditure voted by the Committee of 

)ply ; and the resolution, having been reported to the House, 

ibodied in a short " Consolidated Eevenue Bill," ajid passed 

igh all stages of legislation, appearing finally as a regular 

I of Parliament. With the monies thus provided, the Govem- 

makes payments, in manner hereafter described, on account 

le expenditure sanctioned by the Committee of Supply. 

The Committee of Supply then takes into account the 

■Euled items for the year, and, after examining them, votes 

nn individually, deducting the amounts previously granted 

(.account. As progress is made, the Committee of Ways and 

^ODS from time to time recommends various further grants 

leet the expenditure sanctioned, and such recommendations 

incorporated in Consolidated Revenue Bills and carried 

igh all stages. Finally, the accounts for the year are 

I, and included in a comprehensive Appropriation Bill, 

also grants the balance of the funds necessary to meet 

expenditure voted. The Appropriation Bill, like the bills 

grants on account, is introduced on the formal vote of 

Committee of Ways and Means. 

In 80 far as the grants made are not already provided for 
[existing taxation or other sources of revenue, they have, of 
to be met by legislation. There is no general taxation 
but duties are imposed by various statutes upon the im- 
j-Jtion of goods, the succession to the estates of deceased 
■tons, or other objects, according to the policy of the day. 
ph regard to Customs duties, the legislature of Victoria 
tots one rather stringent precaution, making the Acta 
Poapective, so as to include all importations conducted since 
\ proposal of the measnra' Between the announcement 
* the enactment of the measure, evasion of the Act is pro- 
fited by Customs Regulations, which are made by the Com- 
ioner of Customs in pursuance of a resolution of the 
ibly,' and which practically enforce collection of the new 

f'ThoBtlie Duties of Customs Act 1S89 in moat cases npplied from tLa 31it 

u not pasaeii till 4tli November, 
f £.Sr. r. and P. (L. A.), 30th July 18Sn. 
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duties at once, subject to return if the legislature alters th( 
in their passage through the houses.' 

So much for the way in which revenue and expend! 
ore voted. Now we must consider how they are actoall; 
collected and distributed. 

"Wlien the office of Auditor-General was abolished in the 
year 1857, a new system under the control of Commissioners 
WHS introduced.' The new scheme was itself remodelled in 
1859, but the Commissioners were continued,* and in outliiuij 
the scheme is now as follows. 

The Commissioners of Audit, whose salaries are permanent^ 
charged upon the revenue, ore appointed by the Governor in 
Council, and cannot be removed except upon Addresses of bcith 
Houses in the same session, or of the Legislative Assembly in 
two successive sessions.* They may, however, be temporarily, 
suspended by the governor in council * They cannot 
members of parliament or of the Executive Council.* 

Monies payable to the Consolidated Fund ' ore in the first 
instance received by " Collectors of Imposts " stationed at 
various places throughout the colony,* and by them paid over 
to " Receivers of Eevenue " in such places as the Governor in 
Council shall direct, and at such intervals as may be prescribed 
by the Treasurer." The Collector, in handing over the monies 
to the Receiver, furnishes him witli a detailed statement of the 
items of which they are composed, and sends each mouth a 
retiun of his receipts to the Commissioners of Audit.'" The 
Receiver discharges the Collectors of their payment, pays 
the amounts daily into a bank to the credit of " The Public 
Account," and forwards daily statements of the sums so paid 
in, together with duplicate banker's receipts, to the Treasurer.' 
Sums received by public officials for private persons 
laxly pmd into the bank, the interest accrues to the Consoli- 

' For cridtince u to the procus abo»e doWilod, of, B3 Vie, No*. 1011, lOlS, 
lOlP, 1043. Mid 1053 ; y. tmd P. (L. A.), 1869. pp. 41, S9. 61. S3, 12S, ISS-IS0. 
184, 1S7-S05, 210, 213, ZlT-SaS, 229-229, 230, 233, !t3S-379, 2S1, 263. 335, 391, 
894, 330-339, 31S,ote.: Hanmrd, vol*. ix.-lxiL nibtitt "Supply," "Wtyaaal- 
Meuu," etc • 21 Vio. No, 2). ' 22 Vk. No. 80. I 

• Andil Act ISM, §t fl-8. 'IS- '9 7- ' 
' It will be nmembeKd that bf Ihn Constitution Act (J 48) all iDComingi 

ore to ba paid into ■ Coiuolidntod Fund. Cf. nlso VahUc Monica Act ISOO, f 3. 

• Audit Act 1690, 1 13. ° gg 12, IS. 

» Audit Aet IS90. U IS. !>■ " SS 17. 18. 20. 
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dated Fund, and, if the sums are not claimed for three montha, 
they are paid into a "Tnist Fund" account kept in the 
Treasury.' After six further years' non-claim, provided that 
the persons entitled are not under disability, the sums become 
part of the Consolidated Revenue.* 

The expenditure of public monies is effected through 
" Paymastera " in the following way. The Treasurer estimates 
the amount which will be payable out of each local account 
during the ensuing month, and prepares a warrant in official 
fon)i which he signs and transmits to the Commissioners of 
Audit,* The latter examine the warrant, to see that the 
monies upon which it proposes to draw are " legally avnilable " 
for the purposes to which it is proposed to devote them, and, 
if it is satisfactory, two of them countersign and return it to 
the treasurer, who submits it for the signature of the Governor.* 
Upon securing this final attestation, the warrant is filed in the 
Treasury, and becomes the official authority for the payment of 
the money.' The Treasurer, by order in writing, directs that 
the cheques of certain Paymasters named shall be honoured at 
any bank at which the Public Accoimt is kept, but even this 
document must be countersigned by a Commissioner of Audit 
before the bank is entitled to act upon it." The Paymaster, 
finally, must only pay such claims as are transmitted to him 
by the Treasurer.^ 

In making this distribution of public monies, the executive 
is only entitled to depart to a very limited extent from the 
appropriation made by the legislature. It may make up the 
deficiency in any one item in a " subdirision of the annual 
supplies " * by transferring to it any surplus from another item 
in the same subdivision, provided that the subdivision is not 
expressly stated to be " inalterable." But such alteration can 
only be effected by Order, not by warrant, and may not be 
employed to increase any salary or wages fixed by law.* And 
the suras appropriated can only be expended within the 
financial year for which the appropriation was made.'" 

Fiirther precautions are taken, by provisions which com- 
pel bankers with whom public monies are deposited to send 

' Audit Act 1E0O, 8 £3, 21. * S 2G. ■ g 28. 

* Audit Act 1890, J2S. '1329,30. 'gSO. ^31. 

* I.r. (presumsbly) in the Schedule \a tbe Apprcpriatioii Act 

* Audit Act \Wi, 1 32. *\ 83. 
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daily, to the Commissioners of Audit and Treasurer respectively, 
a statement, known as " The Bank Sheet," showing the positiflii 
of the Public Account at the bank,^ and which direct the 
Treasurer to forward daily to the Commissioners of Audit a 
" Cash Sheet " showing the amounts of the statements, accounts, 
and receipts forwarded to him by the Eeceivers and Paymastm* 
From all these documents the Treasurer prepares a quarterij 
statement of receipts and expenditure, which is published in 
the Oovemment Oazette, and an annual statement of the Con- 
solidated and Trust funds, which, when audited by the Com- 
missioners, is transmitted to the Legislative Assembly.* Of 
late years it has become the custom for the Premier of the 
colony to occupy the office of Treasurer. 

3. The Attorney -General acts in several distinct 
capacities. 

a. As Legal Bepresentatwe of the Orovm, he conducts all pioceM is 
which the Crown appears as a party. A striking example of thv 
capacity is to be found in § 388 of the Crimes Act 1890,irbek 
authorises the Attorney-General to make presentment of any pex«^ 
for any indictable offence, and in the 39l8t section of the «B^ 
statute, which empowers him, in the case of any person impntoM^ 
under committal for trial on a charge of felony or misdemeanour^ 
to grant a certificate of iiolle prosequi addressed to a jndge or tbe 
judges of the Supreme Court, whereupon the prisoner's immediate 
release must be ordered. 

h. As Legal Adviser of the Government^ the Attorney-General is bound \o 
furnish, when called upon by the Governor, a written opinion with 
regard to any legal question which may arise in the conduct of 
the executive, such as, for example, whether the provisions of a 
certain statute have been complied with by a government deport- 
ment, whether a certain contemplated course is constitutional, t-r 
whether certain alleged offenders have brought themselves within 
the limits of the law. In the difficult and important matter (f 
death sentences, it would seem that it is the function of lb< 
attorney-general to request the judge who tried the case to formkri 
his notes of the trial to the executive, and to advise the Govern- 
ment upon the course to be adopted. Information as to the 
actual conduct of the trial is furnished by the judge, while tht? 
final decision on the matter rests with the Governor, and is com- 
municated to the judge by the Chief Secretary.** 

c. As Administrator of the Legal Department, the Attorney-General 
is the head of the legal staff of the Government Under hi* 

1 Audit Act 1890, § 34. « § 85. » §§ 48-52. 

* The position of the Governor, with regard to death-sentences, cannot, bow- 
ever, be said to be free from doubt. 
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supervision are the Crown Solicitor, ftnd the Public Proeeciitore, 
the various ofBciak of the Land Transfer Office, and the sheriffs. 
The publication of official legal documents is also in hia charge, 
and he is deemed accountable to Parliament for the working of the 
legal machinery of the state, 
d. As Adjijdieaior, the Attomey-Oeneral also acta in certain special 
cases, as, for example, in the case of disputes between the Post^ 
master -General, and any depositor in the Post-Office Savings 
Bank,^ and where, under the Insolvency Act 1890, he orders 
payment of the costs of a trustee or assignee out of the "Insolv- 
ency Suitors' Fund." - In these cases lie appears to act rather 
as a jndicia! than an executive official. 

4. The Commissioner of Ceoato Lands and Survey, who 
yt succeeded to the old office of Surveyor-General,' and who 
kes over the duties of that office. To him helonga in effect 
Ib administration of the unalienated lands of the Crown. In 
% duties are included the survey, sale, and management of 
b public domain, and the carrying out of the legislation 
likoted with respect to it. We have seen that, in the early 
1^ of the colony, no subject was more sure to excite public 
ierest than the matter of Crown lands. All alike were 
lerested in their diatribution, and the desire to obtain com- 
^ control over them was one of the strongest elements in 
till feeling. It becomes almost essential therefore to notice, in 
$line, the developement of the pobey of Eesponaible Govem- 
(nt on the subject. 

i|i In the year 1857 the functions of both the Surveyor- 

pueral and the Commissioner of Public Works were transferred 

'hB new department of the Board of Land and Works created 

iiBtatute.* The Board was to consist of not less than three nor 

e than five members, of whom one, the "President of the Board 

jflnd and Works," was to be a Eesponaible Minister, but all 

I others were to be permanent officials, incapable of sitting 

parliaments To this body were also transferred the func- 

B of the Central Road Board.* The object of this scheme 

, clearly, to abolish the offices of Surveyor-General and 

aaioner of Public Works, and to place the whole admini- 

tion of Crown lands, together with the creation and 



I Port Office Act 1890, % 84. 
PThe post of Survey or-Qene ml 



* Inaolrcuey Act, S 127. 
b«en recoDsCitated as a non-political 
' 21 Vic. Na 81. 
provision was made for the appointment of a 
"9 8. 
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management of public works, in the hands of a single Bespon- 
sible minister, the President of the Board of Land and Work^ 
But this part of the plan seems to have fSetUen through very 
quickly. The Surveyor-General reappeared as the CommissioDer 
of Crown Lands and Survey in December 1858, simultaneoudy 
with the reappearance of the Commissioner of Public Works' 
The office of President of the Board of Land and Works wis 
undertaken by the Commissioner of Crown Lands and Snirer, 
a practice which has since been usually followed. In the yeir 
1862, after the creation of the new office of Commissioner of 
Eailways and Roads, the Governor in Council was empowered 
to appoint one or two Responsible Ministers to be vice-presidents 
of the Board,^ and the practice was for some time to confer the 
vice-presidencies on the Commissioner of Public Works and the 
Minister of Railways. But latterly they have been held as unsal- 
aried offices by members of the Cabinet holding no other posts. 

Meanwhile, the policy with respect to the alienation of 
Crown lands had been embodied in a statute of the year 1860. 
which has been completely remodelled on three later occasions 

The Act of 1860, after providing for special reserves of 
lands for public purposes, and also of water frontage an* 
mineral lands, divides the saleable Crown lands of the colmy 
into two great classes of " country " and " special" lands.* The 
former are thrown open to sale by selection, after Govemmt'nC 
survey, in "allotments" of from 80 to 640 acres, each Win; 
divided into two equal "subdivisions." For these subdivi<i«»n* 
private applications may be received, accompanied by a dt'j«»-:: 
of £1 an acre, and if before a fixed day there is only on- 
applicant for an allotment, he is to be deemed the purcliasi-r 
of it in fee-simple at his deposit price of £1 an acre. If iht-n.- 
are more applicants than one, the subdi\^sion is put up i-.- 
auction, but only the applicants are allowed to bid. Tliv 
successful bidder is to be allowed to purchase the other sul»- 
division of his allotment at the same price as he pays for the 
first, or to rent it, at his option, at the rate of one shilling a:i 
acre, for a term specified in the proclamation throwinj; the 
land open for selection. A lessee is to have no compensaiioii 

^ This was the practice adopted in the Haines Ministry of 1S57-S. 

2 (7. (?., 21st Dec. 1858. 

3 25 Vic. No. 62, § 5, continued by 29 Vic. No. 289, § 6. 

* 24 Vic. No. 117, §§ 2, 9, 12. 
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)r improvements on liia rented 8ubdivisioD, but he is to be 
atitled to purchase the fee -simple at any time during hia 
arm, upon payment of a sum equal to the purchase-money 
f his purchased subdivision. If there are applicants for 
oth Bubdivisiona of a section, they compete tc^ether at 
lie auction, and the highest bidder is entitled to claim hia 
toice of one, and to purchase or rent the other without 
ompetitiou. But no selector is to obtain more than 640 
cres of land, leased or purchased, within a year, except in the 
lae of lands which have been open for sale twelve months. 
ji important section provides that country lands are to be 
rodainied open for selection in districts, not in isolated 
Uotments. Moreover, when one-fourth of the lands opened 
jf a proclamation have been selected under this process, the 
Izcliasers may use the unsold allotments as " farmers' 
BDmons" for pasturage purposes.' 

I " Special " lands, i.e. lands within certain named distances 
l.towna, villages, sea-coasts, railways, and rivers, are to be 
b by quarterly auction sales, at an upset price which is 
Iter to be less than £1 an acre for the fee-simple, and may 
praised by the Governor in Council previous to a sale. The 
pBe of existing improvements is to be added to the upset 
poe, and purchasers are not, without permission of the Board 
I Land and Works, to interfere with existing races, dams, or 
jlBrvoirs.^ Mining leases may be granted for thirty years, 
|id licences, for one year, for any purpose except the working 
tgold,' and " Town Commons," for the use of the inhabitants 
powns, may be proclaimed.* 

t The scheme of IS 60 was substantially altered by the 
land Act 1862,"^ which provides that ten million acres of 
B>wn land shall be at once set aside for proclamation in 
^cultural areas, two millions to be kept constantly open for 
Bectiou." The competitive clauses of the Act of 1860 are 
^aced by pravisions which give the exclusive riglit of pur- 
iBse to the 6rst selector,' and the minimum size of an allot- 
^t is reduced to 40 acres.* In other respects the methods 
Implication and allotment are continued, except that the term 
[I ' 24 Vic No. 117, %% 14-47. ' 24 Vic. Ho. 117, fi§ i8-B9. 

i ■ SS S2 oDd 63. The gold G«Ida w«re then regulated hy the 21 Vic. No. 32. 
\* g 6B. " 25 Vic. No. 145. • 25 Vic. No. 145, § 12. 
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for which a lease of one subdivision may be granted on tk 
purchase of the other is fixed at eight years, and the rent it 
half-a-crown an acre.^ The holders of licences under the f(Mrn» 
Act are to have a pre-emptive claim to purchase the subdivision 
occupied by them under the licence.* An important section* 
provides that every selector is within one year to cultivate one 
acre out of every ten of his allotment, or to erect a dwelling, 
or a substantial fence upon the allotment All lands not 
comprised in the agricultural reserve are to be open for sale 
by public auction at the minimum upset price of £1 au acre.* 

After authorising the granting of short leases for varions 
industrial purposes, and making elaborate provisions for the 
proclamations of commons, the Act of 1862 proceeds to deal 
with the subject of squatting. The existing system of licence 
fees and assessment on stock is abolished, in fkvour of a system 
of rent, assessed on the capabilities of runs at the rate of eiphi- 
pence a head for sheep and two shillings a head for cattle.* S'* 
licence is, in the future, to protect any run from sale or proclaffl*- 
tion as a common,* £ind henceforth new runs are to be dispose^ 
of by auction, none being created of greater carrj-ing capocitj 
than 5000 sheep or 1250 cattle.^ The licensee of a run is u*'* 
to cultivate any more land than will be sufficient for the .supply 
of his own family and establishment, but he may transfiT h"^" 
interest in a run or part of it, and on ejectment he may recovc' 
modified compensation for improvements effected by hiui wi: 
the consent of the Board of Land and Works, or be alluweil x 
purchase the land on which they are made (nut exceedinj; '^ly?^ 
acres) at the statutory minimum of £1 an acre.® Tlie Act -A^y^ 
provides that one-fourth of the total Land revenue shall \nt li'.*- 
voted to the assistance of emigration from the I'nitoJ Kin^'d'ii;.^ 

The Act of 1862 was only intended to oi>enite until t:.- 
close of the year 1870,^® but before its expiry its provisi-'i^ 
were substantially modified by the "Amending Land At: 
1865." ^^ The latter statute abolishes the geographical n?2<-r%" 
of the Act of 1 862, authorises^- the proclamation of new oounti* *. 
and merely empowers the Government to proclaim agricultunil 
areas when sun'eyed, and to throw them open for solfciii-::."' 

^ 25 Vic. No. 145, § 22. = § 84. » § 36. * § 39. » §§ *2.53. 

« § 80. 7 g§ 98-200. « §§ 204-222. » § 35. 

^•^ § 135. 11 28 Vic. No. 237. *= § 3. » § P. 
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For the future, however, selectors are only to be entitled to 
seven-yuar leases of their allotments, at reals of two shillings 
an acre, until they have resided upon them for three years, and 
have made improvementa of the value of £1 an acre. They 
are then to he entitled to purchase the fee-simple at the fixed 
price of £1 an acre.' No selector is to obtain more than 640 
acres of agricultural land.^ If he pleases, at the end of bis 
three years, the selector may rec^iiire the Government to put 
up his land to auction at the reserve of £1 an acre plus the 
value of hifl improvementa, and to have the value of his iraprove- 
raenta repaid out of the purchase money.* The selector may 
not part with his interest until three yeai's from the commence- 
ment of his term.* 

All lands not included in agricultural areas (as well as 
those reserved for townships in agricultural areas) are by the 
Act of 1865 authorised to he sold by auction.* Increased 
provisions are made for commons, and for leases for industrial 
purposes." The rules on the subject of squatting are also 
slightly amended.^ 

The whole subject was recoded by "Tlie land Act 1869," 
which provided for the acquisition of the fee-simple of Crown 
land in two ways, viz, by occupation and impi-ovement, followed 
by grant, and by immediate purchase. With regard to the 
former process, the intending purchaser is to be entitled to 
apply to a Land officer for licence to occupy any land not ex- 
ceeding 320 acres and not being within the limits of a city, 
town, or borough, for a period of three years, at a fee of 
two shillings an acre for each year* If the licensee resides 
on his allotment for at least two years and a half, and, 
withio the three years, effects substantial improvements of the 
valne of £1 an acre, he is to be then entitled either to a grant 
of his allotment upon payment of fourteen shillings an acre, 
or a lease for a further period of seven years at an annual rent 
of two shillings an acre, with a right to purchase the fee-simple 
at any time upon pajnnent of the diiference between the total 
amount of his rent paid since the commencement of the lease 
and the statutory price of £1 an acre.* The interest of the 
licensee is not saleable, nor even descendible."* 



' S 22. ' i 33. 
• g 20. '" % as. 



> 28 Tic No.237,SU. 
* a 37-St. T H ES-tS. 
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In the case of the immediate purchase, the lands are pot 
up to auction at the orthodox minimum reserve But there is 
a limit of 200,000 acres on the sales of Crown land dniing 
any one year, and a sum of £200,000 a year, arising from the 
sale or alienation of Crown lands under the Act, is to be q)pro- 
priated towards the construction of railways or the extinguish- 
ment of railway debentures.^ 

In the Act of 1869 the powers of the Government with 
r^ard to the proclamation of commons are greatly simplified 
by the abolition of the various distinct classes of commoos 
before existing, and the conferring of general authority on the 
subject^ • The provisions on the subject of squatting tie 
mainly continued, except that no claim for compensation for 
improvements is to be recognised after the 31st December 
1870.' On the other hand, the pre-emptive right to the 
homestead is to be continued.^ 

The scheme of the Act of 1869, with its variooB amend- 
ments,^ was in the year 1884 • replaced by another schane, 
which, with its amendments and the Mallee scheme of 1883/ 
has been incorporated into the consolidated Land Act 1890. 
By this Act the unalienated lands of the Crown in the cotaxj 
are arranged in eight classes, each having its ovm special 
regulations. The names of these classes and their respective 
areas are recorded in maps sealed with the seal of the Boari 
of Land and Works, and deposited with the Clerk of the Parli^* 
ments,^ They may be enimierated as follows. 

rt. Pastoral lands, which are to be divided into allotmei^^; 
varying in capacity from 1000 to 4000 sheep, or from 1*-^' 
to 500 head of cattle.^ These allotments may be lcas<?d ^' 
any period which will expire before the 30th Deceml>er IS^" 
but the fee-simple may not be sold.^° The lease is granteil 
the first applicant," pro\dded that he is not already tenant 
an allotment.^' The annual rent to be reserved upon the lei^ 

» S3 Vic Xo. 360, §§ 34-43. ' §§ 57-62. ' § 80. *§ '»• 

' E.g. 39 Vic. No. 515 (which raised the rental of squatting runs to one >'::-^ 
ling a head for sheep and five shilling* a head for cattle), 42 Vic. No, 634 (wh 
increased the term and decreased the rent of the allotment licenses), 43 Vic. N 
653, 44 Vic. No. 681. • By the 48 Vic No. 812. 

' 47 Vic. No. 766, 48 Vic. No. 795, 49 Vic. No. 875, 53 Vic No. 1040. 

'^ Land Act 1890, § 6. There is, however, really a ninth class of landi d^ 
scribeil as l>eing within the " Mallee Country " (§ 145). 

» § 19. ^<» §§ 20, 21. " § 22. " S 21. 



\> 



I 



CHAP. XXXI LAND ACT OF 18B4 

is to be at the rate of one sliilling a bead for sheep and five 
shillings a head for cattle, according to the carrying capacity 
of the run, with a maximum estimate of 1 acres to a sheep or 
50 to each head of cattle.' 

The interest of the lessee is not transferable without the 
consent of the Board of Land and Works, ho must within three 
years destroy all the vermin * npon his land, and keep it free 
from vermin and spreading weeds, and he must not destroy 
timber without Government permission.' The Government 
reserves the right of resuming any part of his land for public 
purposes, and of granting working licences for industrial pur- 
poses to strangers.* The Crown may also resume the land 
without special object upon giving three years' notice, and 
iipon payment for improvements made before the notice.' 
Moreover, on the expiry of his term, the tenant is entitled to 
be paid by the incoming lessee the value of his improvements 
(limited to half-a-crown an acre) so far as they have increased 
the value of the land for pastoral purposes," and at any time 
during the term he may select a homestead of not more than 
320 acres upon payment of £1 an acre.' 

6. A^ricuUural awl Grazing lands, which are divided into 
"grazing areas" of varying size, not exceeding 1000 acres 
each.^ These grazing areas are dealt with in two distinct 
ways: — 

1, They are granted, at annual rents of from, twopence to foorpence 

an acre, under terma of lease very eiinilar to those described under 
the heading of " PaaWral Lands," except tlwt the lessee is bound 
to fence witbin three years, and on the expiiy of his term he may 
recover from the incoming tenant fur the value of his improve- 
ments up to ten shillings an acte.^ 

2. Parts of iheni, not exceeding 320 acres in any case, may be set 
aside m "t^cultural allotnients " on tlie application of the 
respective lessees, provided that such aiiplicants have not elected, 
under previous Land Acts, allotraents which, with the new selec- 
tion, will give them more than 3i0 acres altogether.'" Such appli- 
cants receive occupation licences for periods of six years at one 
shilling an acre." Their interest is not transferable,** but if tbey 

■ Land Act 1S90, g 26. 

• "Vermin" inclades kangaroo*, wallabies, dingoes, stray do^ foxes, and 
rabbits, and any other aninul or Uid pT«d«Jmed by the Oavcmor in Council 
(J 4). ' 8 27. ' /Wrf. • Ibid. ■ 1 28. ' 8 M. 

' g 30. ' SS 92, S7, Se. " Si 33, 34. " g 42. 

" It may, however, be pledged under certain oimditioni (K £6.83). 
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occupy under it for five years of the six, and make certain im- 
provements, they are entitled at the expiry of the six yean to 
grants of the fee-simple at fourteen shillings an acre, or to I«asei 
for fourteen years at one shilling an acre, with the right of pi^ 
emption at any time during the term upon payment of the diftrence 
between the amount of rent already paid and Uie statutory mimmna 
of £l an acre.^ Very stringent provisions exist * to prevent the* 
agricultural allotments being obtained by any but honafidi intdid- 
ing settlers, not already entitled to the maximum of 320 acm 
"Non-residence licences" for improvement purposefi, it dooNt 
rents, may however be issued,^ and any licensee or leasee d in 
agricultural allotment may obtain a grant of an area not exceed- 
ing twenty acres for an orchard or vineyard at a price which, vith 
the rent paid, will make up the statutory minimum.^ 

For purposes of this class of lemds a person of the age of 
eighteen years is deemed to be legally of full age.* 

c. Auriferous lands, which, like the pastoral and graiiiu: 
areas, may not be alienated in fee-simple, but of which annual 
grazing licences, renewable for five years, may be granted 
But no licensee is to occupy more than 1000 acres of 
auriferous lemds, and his occupation is not to interfere with 
mining pursuits/ The rent at which he holds is to be 
fixed by valuers appointed by the Board of Land anJ 
Works.® 

d. LaTvds which may he sold by auctio)u Certain other 
areas are defined as those which may be sold out and out ij" 
public auction at a minimum upset price of £1 an acre.'^ ^'* 
more than 100,000 acres may be thus sold in any one voat. 
and no " country " ^® lands may be sold until a schedule "^ 
them has been laid before both houses of Parliament" Siiv'* 
roads, and townships may be proclaimed, and the lan«i '''' 
the townships sold by auction.^^ The produce of all au« t-' '^ 
sales is paid into "The Eailway Construction Acoouni." 
make provision for the constniction of Government 
ways.^^ 

e. Sivavip lands, situated in five localities. These may 
reclaimed by the Government with prison or other lal- 
under the supervision of the 'Board of Land and Works, a> 
when reclaimed, may be leased in allotments not excec'ir^ 

1 Land Act 1890, § 44. « § 43, 3 § 49. * § 55. ' | 

« §§ 65-67. 7 §§ 67, 68. * § 67. ' §' 

^' " Country " lands are those which are not comprised within the limiu *' 
city, town, or borough (§ 4). " § 69. " § 73. " f I^ 
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JO acres, for terms not exceeding twenty-one years.^ But 
e fee-simple may not be sold.^ 

/. StaJte forests. These may not be disposed of in any 
ly except under grazing licences or licences to cut timber.* 

g. Timber reserves. These may not be alienated in fee- 
mple, but, as they become denuded of timber under licensed 
itting, they may be added to the pastoral or agricultural and 
azing lands, and dealt with in such capacities.* State forests 
id timber reserves may be placed under the control of Local 
)rest Boards.* 

A. Water reserves, i,e, the catchment areas, from which are 
i the streams which supply water for public domestic pur- 
ses, are absolutely prohibited from alienation in any manner 
latsoever,' except for certain public purposes.^ 

The Act also enables the Governor in Council to grant 
ises or licences of small areas for industrial purposes, for 
riods not exceeding twenty-one years in any case ; but where 
e lands in question are within the limits of a city, town, or 
rough, the leases must be put up to auction.® Moreover, 
mmons may be proclaimed and placed under the control of 
existing local authority, and managers may be appointed to 
force the destruction of vermin emd the eradication of weeds.* 
^ery lease of a pastoral allotment or grazing area is subject 
the entry for gold-mining purposes of the holder of a miner's 
;ht or mining lease, without compensation for surface damage, 
d every grant, and every lease or licence made with right of 
B-emption, is subject to a similar entry on payment of com- 
nsation.^® Moreover, any traveller is entitled to depasture his 
ttle and sheep upon any unsold Crown lands within a quarter 
a mile of any road or track, except in certain counties 
med, where the right is restricted to cattle, and to similar 
ids within a quarter of a mile of a surveyed road." But 
enty-four hours' notice of such intention must be given to 
e occupiers, and a reasonable rate of progress must be made 
ch day.^^ Finally, 

i, Mallee lands, or lands comprised within the Mallee 
)untry in the north-western district of the colony, amounting 



1 Land Act 1890, §§ 79, 81, 85. 


M80. 


» §§ 86, 87. 


* §§ 88, 89. 


» ^ 91-96. « § 90. 


7 § 100. 


8 §§ 97-99. 


» §§ 200-118. 


^ ^ 118 and 119. 


" § 181. 




" § 182. 
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to about 10,000,000 acres, are subject to special rules. Tie 
peculiarity of these lands appears to be that they are covoed 
with a scrub having a fibrous root of great tenacity, which aonb 
harbours large quantities of " vermin." 

The Mallee Country is to be divided into " blocks," each of 
which is to be subdivided into two parts designated respectivdr 
A and B on the Government maps.^ The right to a lease of i 
mallee block, for a term of years fixed by the Governor in 
Council, but not exceeding 20 years from the 1st December 
1883, is put up for sale by auction, and the successful bidder 
is entitled to take such lease of either part, according to his 
option, and must " occupy " the other part for a period of fi« 
years from the date of the lease.^ The southern and eastern 
border lands of the Mallee Country, known as the " Malk 
Border," are to be divided into " mallee allotments," varying in 
size, but not exceeding in gross area 20,000 acres each. And 
such allotments may be leased to any applicant for a term 
similarly limited as in the case of mallee blocks, provided that 
no person shall hold more than 20,000 acres of mallee allot- 
ments.* Moreover, any mallee block may be subdivided into 
allotments, if applicants are forthcoming sufficient to take them 
all up.'* 

The rent reserved on the leased part of a mallee block is to 
be twopence a head on sheep and a shilling on cattle for the 
first five years, twice these amounts for the next five yoar?. 
and thrice for the third five years, each calculated upon the 
average number of head actually depasturing on the ta^*- 
For the " occupied " portion of the block, the rent is to be ai tbt 
lowest rate.^ The lessee is not to cultivate, assijm, or sublet 
his land without the permission of the Board of LinJ ^"^ 
Works, he must destroy within three years and afterv^^^^ 
keep out the vermin from both portions, and must ket-p ^ 
improvements in repair.^ The Crown may re-enter, upon th^ 
years' notice and payment of compensation.^ Similar comliti^*^" 
except as to " occupied " portions, apply to the leases of maJ- 
allotments.^ No alienation in fee-simple of mallee land> 
allowed,^ and lands alienated prior to 1883 in the MaL^ 

» Land Act 1890, §§ 145 and 146. 

- §§ 147-149 and 152 and 153. » §§ 155-157. * § 155. » §S l^\ 1^ 

« § 162. 7 7j,v/. 8 § 164. » Save as appears by the next i«^ 
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Couiitr)' may be compulsorily repurchased by the Crown.^ The 
Board of Land and Works is to be deemed the " occupier " of 
any unleased or otherwise unoccupied mallee lands.* The 
Governor may from time to time proclaim any " vermin districts" 
within the Mallee Country or Mallee Border, and thereupon the 
owners, lessees, and occupiers of all lands within the district 
must annually elect five didy qualified persons as a local com- 
mittee for the destruction of vermin within the district.' 
Votes can be claimed according to a scale varjing with the 
claimant's possessions in cattle and sheep.* The business of 
the local committee is to ensure the destruction of vermin 
within its district, and for that purpose it must recommend to 
the Governor an annual rate upon each square mile of land 
w^ithin its district as well as upon the sheep and cattle kept 
thereon.^ This rate, when proclaimed by the Governor, becomes 
payable by the owners, lessees, and occupiers at the times 
appointed for payment of the rents of the latter, to the Minister, 
by whom it is handed over to the local committee, to be by 
them expended, along with the Government grant, in measures 
for the destruction of vermin.^ In like manner, the local com- 
mittee may recommend a " fencing rate " to defray the interest 
of the money expended by the Board of Land and Works in 
the erection of vermin-proof fences in the district." If any 
owner, lessee, or occupier within the district fails to destroy 
the vermin on his land, the local committee or, in the event 
of their failure, the local committees of adjoining districts, 
may enter and do so, charging him with the cost of the pro- 
ceedings.® 

Within a period of three years from the 25th November 
1889,^ the lessee or assignee of a mallee allotment is entitled 
to select such part of it as, with his previous selections, will 
not exceed in the whole 320 acres, and the part selected 
thereupon becomes an "agricultural allotment" But in the 
event of his exercising his right the selector is liable to have 
his other holding in a "mallee allotment" reduced to 1000 
acres.^® 

The economic results of this varied programme of land 

> Las'l Act 1890, §§ 164-169. * » 159, 171. ' M 186, 187. * S 187. 

• § 190. • § 191. M 192. « » 19M99. 

• The pawing of the 53 Vic. No. 1040. » Und Act 1890, f§ 203, 204. 
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policy, brought up to the close of the year 1889, miy lie 
stated in bare outline. Of the fifty-six million acres of laud in 
Victoria, which all were, originally, vested in the Crown, there 
remain more than half still undisposed o£ Of this area, aboo 
eighteen million acres (including eleven millions and a half d 
^'mallee lands") are occupied for pastoral purposes^ seven 
million acres form reserves for public purposes, and eight 
millions are still available for settlement The a\'erage price 
realised for lands sold absolutely by auction during the rev 
1889 was £5:7:8 an acre, the total area thus disposed of 
being 13,681 acres. The total amount of money which tht 
Crown has received for the sale of lands since the founding of 
the colony is £23,811,586, not allowing for interest on defenei 
payments. For the last ten years the amount of Ctoib 
land sold by auction has generally been from 20,000 to 
30,000 acres per annum, but the amount acquired by seleclion 
has substantially fallen off since the coming into operatimi of 
the Act of 1884. The number of leases of pastoral lanA« 
existing in 1889 was only 94, but a large number of 
"grazing areas" were temporarily occupied under lease oi 
licence. Substantial progress has been made in the settlemoti^ 
of the " Malice Country." 

Amongst the agricultural purposes to which the Lin'l "^ 
devoted, the growing of wheat is by far the most imiHirtaf 
occupying five times as many acres as any other crop. Tf'^ 
average produce of wheat in the last eighteen years has Ui 
11*65 bushels to the acre, but, with the exception of one • ^ 
two very good years, there has been a notable falling ofl' in ih-. 
crop since 1878.^ 

Besides his duties in connection with this elaborate scht-u-v 
of land alienation, the Commissioner of Crown Lands ami Sunt v 
controls the administration of the public parks, pleasure gar»Kii*, 
and reserves, the management of which, in so far as it is n- : 
in the hands of specially appointed trustees or municipal Unliv-. 
is by statute vested in the Board of Land and Works.' Hv 
also works the machinery of the Land Tax Act, l)y wliiih. 
speaking broadly, every o\vner of land amount uig to 640 acn- 
in area, and being above the value of £2500, jwiys an annua! 

^ Cf. stotistics in Hayter's Year Book of Victoria, 1890, §§ 375-391. 

3 Land Act 1890, § 136. 
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lanil tax of twenty-five shillings per cent upon the capitJil 
value of his land.' 

5. The CoiiMiaaiosEH of Public Wokks, who is generaJIy 
charged with the supen'ision of those functions of the Board 
of Ijiiid and Worka which ai-e not included in the duties of the 
Commissioner of Crown Lands. According to present arrange- 
ments, these functions include the erection and maintenance of 
public hnildings, the construction and management of extra- 
municipal * roads, and the distribution of the grants to municipal 
authorities in aid of the construction of municipal roads, tlie 
management and completion of the scheme of the Melbourne 
water supply,* and the construction and maintenance of public 
sewers,* and bridges." 

6. The Commissioner op Trade akd Customs, who is 
charged with the duty of collecting the Customs and Excise 
revenues, and with the supervision of ports, harbours, and navi- 
gation generally, aa well as the control of immigration. 

7. The Minister of Pdhuc Instruction, whose main 
function is to supervise the machinery of the elementary educa- 
tion system pro-vided by the Government, but who also distri- 
butes the grants made by the Treasurj- to institutions for the 
promotion of higher and technical education, such as the 
University of Melbourne and the various Schools of Mines. 
The office dates from the year 1873, having been establislied 
under the Education Act 1872." At that date, the community 
definitely undertook to provide a complete system of primary 
education for its memlwrs, after having hesitated some time 
between the voluntarj* and the Government schemes. As the 
infiuence of this resolution will probably prove to be one of 
the most important factors in the future history of the colony, 
it may be well just to sketch the outline of the scheme. 

To borrow familiar, though, perhaps, not very accurate 

> Und T»x Act 18B0, H 3 and 4, And Dodm v. The Qatm, 5 V. L. E. 
(L.) 816. ' FuWio WorkB Act 1890. S IB. 

* Thftra U alio •ometiiues a leparata " Comminimier of Walet Sappl]>" tot 
tlie ccnntr; durtricta, whera the rognlar dutribatjan of water ii not nniiertaken 
by tba OovenunaaL The powen of the Board at Laud snd Worka, m Tar u 
they reUte to the Water Supply of MelboDrne, bare now beni traoafemd, by 
Ordsr in Council, to the " Uelbourne and Metropolitan Board of Works," created 
by the 51 Vic. No. HB7. * Public Works Act 1890. SS 89-B9. 

* Kov largely subject to the powera of the municipal anthoritieB. 

* 3fl Yic Ko. 4*7. 
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terms, the public education of Victoria is " free, secular, and 

compulsory." Instruction in the following branches is absolutdy 

gratuitous — 

Heading Geography 

Writing Drill 

Arithmetic * Health and Temperance 

Grammar Sewing (for girla) 

Singing | 

Drawing > where practicable. 

Gymnastics ) 

Parents who desire their children to be taught in other 
subjects pay fees according to a scale fixed by the GovemmenL* 

Instiiiction is also " secular." No teacher may give anj 
other than secular instruction in a Government school during the 
normal four hours set apart for compidsory instruction. The 
buildings may be used for other purposes out of school hours, 
but attendance on such occasions is purely voluntary.' 

And instruction is "compulsory." The parents of all 
children between the ages of six and thirteen are bound to 
cause them to attend a Government school during the normal 
four hours for forty days in each quarter of the year, unless 
they can claim exemption on one of the following grounds- 
Efficient instruction elsewhere.^ 

Sickness, fear of infection, or other unavoidable cause. 

Distance of residence from nearest school (two miles up to nine veais 
two-and-a-half from that age to twelve, and three miles from twelve 
to thirteen). 

Education up to the required standard. 

Moreover, if a child of thirteen ceases to attend sch>l 
without having been for four quarters in the fourth class, ht- 
must, until the age of fifteen, attend some other school for n^t 
less than five hours a week, unless specially exempted.* 

School districts may be proclaimed by the Governor in 
Council, and thereupon the resident ratepayers must elect Ik>ard> 
of Advice, consisting of not less than five nor more than seven 

^ Education Act 1890, § 22 and 3d Sched. A part of these voluntary f«T 
mcnts goes to the teachers, in addition to their regular stipends (§ 23). * § 11- 

' Opportunity for the testing of such instruction is afforded by the half-yvarlj 
examinations for children not attending government schools held by the distri:: 
inspectors. 

^ Education Act 1890, § 13. There are six classes in each school, and th« 
teaching throughout Victoria is on an uniform plan. (Does any one know hov 
the orthodox number of six classes appeared in Anglo-Saxon school systems * > 
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persons, subject to removal by the Governor in Council 
Boards of Advice have Lhe following duties — 

1. To control (subject to tie approval of the Minister) the uso of 

the Bi^liool buiUtings out of hours. 

2. To report on the condition of the school preniisea and applinnces. 

3. To auepend temporarily any teaclier for miaconduct 

4. To visit and record the state of attendance and their opinion of 

the management of the schools. 

6. To induce pareuta to send their children n^uUrly, and lo report 
the names of defaulteni. 

6. To recommend rewards and scholarships for promising scholars.' 
The officials and teachers in the Govenunent schools are 
public officials appointed by the Governor in Council." In most 
respects they are subject to the rules of the penuanent civil 
service, under the Public Service Act, but, as the teachers aie 
in the nature of specialists, their promotion and transfer is 
regulated by rules specially applicable to them alone. 

For this purpose, there is a " Committee of Classifiers," 
consisting of the Inspector- General of the Education Depurt- 
ment, a person (not a public official) appointed from time to 
time by tlie Governor in Council, and the headmaster of a 
Government school n-ith an average attendance of least 400, 
specially elected by tiie certificated teachers for a period of 
three years.* This Committee prepares a roll which contains 
classifications both of schools and teachere, The schools are 
arranged in five clasises, according to the average attendance of 
scholars, and the teachers in five corresponding classes, accord- 
ing to various qualifications of sex, experience, and attaimnenta 
Pupil teachers, sewing mistresses, teachers of night schools, 
students in training, and instructors in drill, drawing, and 
gymnastics are also classified by the Committee.* Each class 
of teachers, except the first, is further sul)divided into three 
sub-classes according to the claims formerly enumerated, with 
the addition of length of service." The classified roll is revised 
every three years, and may, in the meantime, be supplemented.* 
An appeal from the classification lies to the Public Service 
Board.' 

Appointments and promotions to teacberships in the Edu- 
cation Department can only be made upon ii request to the 

■ Education Act 1890, $20. > g 6. 

* rnblic Service Act 1890, j| 65 and 6S. * \1% and Itb Sch«d. 

i 78. • J8 77 md 78. ' j SO. 
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Minister by the secretary, and then only upon a certificate of 
the Public Service Board that such appointments or promotions 
are required.^ Each appointment is made on probation for 
one year.^ Every school must be under the charge of a head 
teacher of the corresponding class in the roll, and in the case 
of schools having an average attendance of more than fifty 
scholars, and also of part-time schools, the head teachers must 
be males.^ Subject to certain exceptions, the qualified candi- 
date next on the roll or employment register is entitled \fi 
claim the vacancy.* Transfers from one school to another in 
the same class may be refused by the teachers to whom they 
are offered, unless the secretary of the department and the 
Inspector-General jointly certify that they are needed in the 
public interest.*^ A teacher may be required by the Minister 
to reside in the neighbourhood of his school, if the secretary of 
the Education Department certifies that such residence i* 
desirable in the interests of the school* 

8. The Minister of Defence, appointed under the powei^ 
of the Officials in Parliament Act of 1883,^ upon the rearrange 
ment of the Victorian military system in that year.® ^ 

By this new scheme the control of the naval and militar^^ 
forces in Victoria is placed in the hands of a Council «'-^ 
Defence, consisting of the Minister and the five chief oi^ccr< 
of the different branches of the service, three mem]>ers forming 
a quorum.^ The Council itself works under regulations issut-*! 
by the Governor in Council, but it is its duty to make rucoiu- 
mendations to the Government with regard to the exercise «'f 
its powers,^® and to furnish an annual report upon the conditi'-i: 
of the forces.^^ The forces connected with the sen'ice of 
Victoria may be classed into three divisions. 

a. Tlie pcrmaTient naval and military forces of Vidorw 
These are raised and commissioned l)y the Governor, in jmrsn- 
ance of parliamentary authority, and placed under his commnn'l 
Etich member of the forces, before joining, enters int<^> a sw«»m 
agreement of service, which may only be annulled in the j^n^ 
scribed way.^- Those engaged as naval troops are subjei.-t.l»"th 

^ Public Service Act 1890, § 88. 

^ § 89. In some cases the appointees are required to insure their lives. 
» § 90. -• § 91- ' § 96. • § 105. 7 47 yjc. Xo. 7S0, 

8 47 Vic. No. 777. » Defences and Discipline Act 1890, §§ 9 and 10. 

^♦' § 11. » § 13. " § 8. 
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ashore and afloat, to tho enHctiiieiita and regulations for the 
time being in force for the discipline of the Royal Navy,' and 
all the members of the forces are amenable to the regulations 
for discipline published by the Goveruor.* Moreover, in time 
of actual service, members of the military forces are subject to 
the provisions of the Imperial " Army Discipline and Regula- 
tion Act." * Comta -martial may be appointed by the Governor 
with power, 8ubj»*t to challenge, to fine up to £50, and im- 
prison with or without hard hvbour, up to six months,' but no 
sentence can be acted upon till it has been confirmed by 
the Governor.* The commanding officer may fine up to 
twenty shillings or award solitary confinement up to twenty- 
four hours for minor offences against discipline.* A sum of 
£145,000 a year is regularly to be available for the expense 
of the permanent forces until the Slst December 1891, 
and any surplus of any year may be carried forward to the 
next' 

h. Tlie Ajtstralasian Naval F&rces, an Imperial squadron to 
which the Govemmenta of the various Australasian colonies 
contribute annually, according to their respective populations, 
for a period of ten years.^ The agreement under which this 
arrangement has been made provides that the squadron ahall 
consist of five fast cniisers and two torpedo gunboats, three of 
the former and one of the latter being always kept in com- 
mission, and the other three in re8er\'e in Australasian ports ; 
that none of the vessels shall be employed beyond the 
limits of the Australasian Station except with the consent of 
the colonial Governments ; that the first cost stiall be paid out 
of Imperial funds, and the interest on the actual expenditure 
recouped by the colonial governments to an amount not 
exceeding £35,000 a year in all. The colonial Governments 
also contribute towards maintenance a sum not exceeding 
£91,000 a year. At the termination of the agreement (which 
, only happen after two years' notice), the vessels remain 
the property of the Imperial govemnoent* 

c Volunteer Forces, which have existed in Victoria since the 

' Dafoucet ud Duciplina Act ISBO, % 7. 

* g IS. These ue to be laid before pHlinment within U ntting daji. 
' i IS- ' « 20-22. ' S 28- ' S 35. 

' S 511. Theacconntiofthiseipcnditureare lo b«Uid before rarliament every 
7«*r (I &7). ' gS 69. SO. ■ Sobwiula VI. 
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year 1854.^ As their name implies, they are voluntair 
associations, whose services have been accepted by the Govern- 
ment.^ Though to a certain extent under Government regula- 
tions in the matter of enrohnent and discipline,' they retain 
large powers of self-government They may recommend 
members for promotion to ofiScerships under the rank of 
captain,* the majority in any corps may make rules for the 
management of its affairs, which may be legally enforced after 
approval by the Government,^ the members may individnaDj 
withdraw from the service in time of peace,* or, on their own 
application, may be enrolled as a corps among the permanent 
forces, and placed on a similar footing with regard to discipline 
and payJ Volunteer corps may be called out " in all case? 
of actual invasion of Victoria, or hostile or predatory attack 
thereon, or of imminent danger thereto," and they then 
become subject to the discipline of the permanent forces i» 
time of war,® are entitled to pay, if demanded, and may ^ 
quartered and billeted as regular troops.* The Grovemor m^J 
also accept the services of cadet corps of volunteers, who A^ 
not take the oath of allegiance, and may not be sent on acli^'^ 

10 

service. " 

9. The Solicitor-General and the Minister of JusticiT' 
offices usually alternative, though occasionally both filled iir 
once.^^ The Solicitor-General or the Minister of Justice appear* 
to act in two capacities. In the first he is the deputy of th* 
Attorney-General, as the legal ad\4ser of the Government iin-i 
legal representative of the Crown ; but inasmuch as th» 
Minister of Justice is not technically a "Liw Officer/*^' it 
would seem that he cannot act as fully in all oises as thv 
Solicitor-General. In his second capacity the Solicitor-Genen! 
or the Minister of Justice administers a portion of the Kv.i! 
machinery of the Government, generally the county courts, 
the courts of insolvency, and the courts of general and petty 
sessions. 

10. The Minister of Railways, who became necessiirv 
upon the establishment of the system of Government niih\Mv> 

* 18 Vic. No. 7, amended by 19 Vic. No. 8, etc ' § 65. * § 6d. 

* § 68. ^ Defences and Discipline Act 1890, §§ 70-71. « § 72. 
7 § 50. 8 § 77. » § 79. J'* I SI. 

" E.g. in 1890, when Mr. Cuthbert was Minister of Justice and Mr. Dnikin 
Solicitor-General. " Acts Interpretation Act 1890, § 5. 
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ill the year 1857, and since greatly developed.' The Minister 
is the person responsible to Parliament for the working of the 
railway department, and the expenditure of the funds voted 
for it, but the actual property in and management of the 
Government railways are vested in a corporate body of three 
Railways Commissioners, appointed under a statute of 1883,' by 
the Governor in Council, for a period of seven years. The 
Commissioners, who consist of a permanent Chairman and two 
ordinary commiBsioners, cannot be removed from office except 
upon Addresses by both Houses in the same session, or of the 
Assembly in two consecutive sessions, unless they incur one of 
the following disqualiticationa — 

1. Acceptance of other eniploymeut 

2. Insolvency. 

3. Acceptance ol personal interMt in any contract made by the com- 



4. Absence witliout leave, incapacity, or reeignation.^ 
The Chairman of the commission may decide upon action 
against the views of his colleagues, after postponement of the 
discussion for twenty-four liours, but in such a ease he must 
enter his reasons upon the Minutes and send a signed copy to 
the Minister.'* In the management of the Government railways 
the Commissioners exercise the powers vested in the Board of 
Land and Works with regard to other public works.' They 
must make quarterly traffic returns to the Minister, and pre- 
pare a full annual report for Parliament.' They must also, 
before the second reading in the Assembly of any Railway 
Construction Bill, prepare an estimate of the cost and returns 
of each proposed new line.^ All appointments to the railway 
service are in their hands, subject to certain limits, and they 
may make regulations with regard to employments and dis- 
sals.* They may erect and manage a system of telegraphs, 
subject to certain claims of the post-oflice department." 

'21 Vic. No. 35, 27 Vio. No. 186; Minister or fUilirayB firat appoiowd 1860. 
Private nilwKjg are pFrTnctly legal, but they are sabject to Govemmeat inspection 
(BAilways Act ISSO, S 122-143). 

• 47 Vic No. 787. They have aince been reappointed (of. O. P. 1 891 , Feb. fl. etc. } 
» Eiil"ayB Ai!t 1800, IS 46-50, ' § i*. '8 59. ' |S 63, 59. ' fi 81- 
' Sg 70 and 92. Railway employes do not come nnder the Public Sorvice Act. 

* K BB> 100. By the Railways Standing Committee Act 18M a etanding eom- 
mittee oT both Houws of Parlianent hu beau appointed to report upon propoeed 
nilmy eiteasioQ (51 Vic No. 1177). 
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Besides the Besponsible Ministers whose functions have 
been enumerated, others, whose titles will sufficiently explain 
their duties, are frequently appointed. The most conspicuous 
examples are — 

11. The Postmaster-General, 

1 2. The ComnssiONER of Water Supply (for the country 
districts), 

13. The Minister of Agriculture, 

14. The Minister of Mines (whose functions will appear 
in our account of local government), and 

1 5. The Minister of Health. 
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The poKce force of Victoria is subject to a special form of 
government and special regulations which mark it off from the 
great body of the civil service, from which it is excluded by 
the provisions of the Public Service Act^ 

The permanent head of the force is the Chief Commissioner 
of Police, who, with the acting Commissioner (if any) and all 
the officers of the force down to the grade of sergeant, is ap- 
pointed by the Governor in Council.^ The ordinary members 
of the force are officially known as "constables," and are 
appointed and dismissed by the Chief Commissioner, the num- 
ber to be employed being signified by the Governor in Council.* 
A member of the force has the powers and duties of a constable 
by the common law, as well as those specially conferred by 
statute.* Each constable, other than a Chinee or aboriginal, 
binds himself by an oath of service, and cannot resign without 
three months' notice, even though his term of appointment has 
expired.* 

The detailed duties and discipline of the police force are 
prescribed by Regulations of the Governor in Council, but the 
following special duties are imposed on every sergeant and 
constable by statute — 

1. Attendance on the justices at general and petty sessions for the 

districts in which he is stationed. 

2. Execution of recognisances and fines levied by the Supreme Court 

or any court of general or petty sessions, and of all process issued 
by justices of the peace.® 

M 3. ' Police Regulation Act 1890, §§ 4-6. 

' § 8. ♦ § 9. » §§ 11-13. • §§ 17 and 18. 

X 
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Unlike the ordinary members of the civil service, the 
members of the police force are entitled to superannuation 
allowances on retirement, as well as to pensions on disablement 
There is a Police Superannuation Fimd, into which a sum of 
£2000 a year is paid out of the Consolidated Revenue, and 
which is supplemented by the fines imposed upon the memben 
of the force, as well as those awarded to them on the conviction 
of offenders, and if necessary by a deduction from their pay. 
The payment of allowances is regulated by a Superannuation 
Board, subject to the approval of the Governor in CJounciL* 

With regard to the ofifences of members of the force, an 
ordinary constable may be punished by fine or HiRmiftsftl by 
the Chief Commissioner, a sergeant may be punished by the 
Commissioner by fine, or recommended for reduction or dis- 
missal by the Governor in Council, while the misconduct of any 
superior officer is investigated by a board of three persons 
specially appointed by the Governor in CounciL* Other membei? 
of the force accused of insubordination may also claim to W 
tried by a specially appointed board.^ A member of the forci* 
acting in obedience to a WQ-^T^iit issued by a magistrate «»r 
reputed magistrate is not responsible for any irr^ularity »'r 
want of jurisdiction in the warrant or magistrate,* 

1 Police Regulation Act 1890, §§ 20-38. '-^ §§ 39-41. " § 42, * § :•:. 
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ks the political organs of a community undertake the per- 
brmance of new functions, they need an increasing stafif of 
'unctionaries, and the question of patronage becomes increasingly 
lifficult In democratic commimities, the matter is even more 
pressing than in aristocratic societies, for whilst it is found 
ihat tendencies to corruption exist equally in both, in the 
lemocratic community it is less possible to preserve a cloke of 
lecent silence. Everything is talked about, and there gradually 
jrows up a class of persons who live by the discovery, or pre- 
^nded discovery, of scandals. It may well be doubted whether 
he action of these self-appointed censors is, in the long run, 
productive of more good than harm, and whether a cast-iron 
system of appointment and promotion is calculated to procure 
}he best public service for a community. But it will be suflScient 
■QV us to examine here the actual system which the circimi- 
jtances alluded to have produced in Victoria. 

The system was introduced by a statute of the year 1883,^ 
md was remodelled in 1889.^ Practically it includes within 
ts provisions every member of the Government civil service, 
ixcept the Eesponsible Ministers of the Crown, the judges and 
ligher ofl&cials of the courts of law, the officials of the Houses 
)f Parliament and the Eoyal Mint, the members of the pohce 
brce and the Government railway stafif, and a few of the higher 
jrovemment officials specially appointed under various statutes.^ 
There are special provisions (before noticed) regarding the 
tppointment of State school teachers, but they are subject to 
;he general provisions of the Public Service Act. 

1 47 Vic No. 773. « 63 Vic. No. 1024. » Public Service Act 1890, § 3. 
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To carry out the system, there is a PubKc Service Board 
consisting of three persons, appointed by the Governor in 
Council, and removable in the same way as the Eailway Com- 
missioners.^ Two members of the Board constitute a quorum, 
and each member receives a salary of £1500 a year, per- 
manently appropriated for the purposa^ The appointments 
have hitherto been made for indefinite periods.* 

The principal duties of the Board are as follow — 

1. To investigate and report upon the efficiency, economy, 
and general working of any public department when requir^ 
to do so by the Minister in charge of it* 

2. To make an annual report to the Governor in Council 
on the condition and efficiency of the public service.* 

3. To increase or diminish, with the consent of the Governor 
in Council, the number of persons employed in any department, 
or to alter their distribution.® 

4. To keep a record of the services of all persons (with 
certain exceptions) employed in the Public Service, and publish 
it annually.^ 

5. To certify, upon the happening of any vacancy which 
it is deemed desirable to fill up, the necessity for a new appoint- 
ment and the name of the person entitled to such appoint- 
ment* 

6. To keep a register of candidates for temporary employ- 
ment under Government, and to select from such candidates 
persons best qualified to perform any work required.* 

7. To make regulations for the following purposes — 

a. The examination of candidates for admission to the service and 

for certain offices.^® 
)3. The employment of women in the Public Service. ^^ 
y. The fixing of the scale of remuneration for manual laboor.^^ 
h. The compulsory life or annuity insurance of members of the Civil 

Service.^^ 
c The securing of speciaUy selected and suitable officials for the Public 

Library, Museums, National Gallery, and for penal establishments^ 

reformatory schools, and lunatic asylums.^* 
{, The admission of certain supernumeraries to the service.^* 

» Public Service Act 1890, § 5. * §§ 6 and 9. » Cf. Q. O^ Ist Feb. 1884, etc. 

* Public Service Act 1890, § 11. * § 13. 

• § 27. ' § 28. « §§ 82 and 87. 
•§38. »*> §§40 and 59 (II.) "§42. 

» § 69 (VIII.) " IhuL (IX.) " § 60. " § 61. 
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IJ 1}. The duti^ of officers in the Pulilic Service and the discipline to 
\ be olwerved by thein.l 

B. The procuring and inspection of storea for the goyemment aervice.* 

8. To hear appeals from the Committee of Clasaifiera for 
Jtate school appointments,' 

To investigate charges laid by the permanent head of a 
lepartment against an official of the department, and referred 
the Minister to the Board.* 

10. To punish ofifenees thus proved, by reduction of rank, 
Feiture of increment, or dismissal from the service.'^ 

1 1. To authorise paj-ment for overtime.'^ 
The Public Service (excluding the officials before alluded 

i) is divided into four diriaions, known respectively as " first," 

professional," "clerical," and "non-clericaL"' The First 

dvision contains the Clerk of the Executive Council, and eleven 

,aent heads of public departments. Its members, except 

whose salaries are pi'onded by special statute, are paid 

amounts fixed by the Annual Appropriation Act.* The 

ifessional Division comprises those offices for the dischai^e 

which professional skill is requii'ed, as well as the inspectors 

id teachers in the education department. Its members are 

id according to scale fixed by regulation and provided by 

le Annual Appropriation Act* The Clerical Division, which, 

its name implies, includes those officials whose duties consist 

clerical labour requiring no special professionjtl education, is 

nbdivided into five classes, of which the first, second, and third 

ftre known as the " higher " classes, and the fourth and fifth as 

the " lower." The members of each class receive the minimum 

and maximum salaries and the annual increments provided by 

the Public Service Act.'" The Non-Clerical Division comprises, 

pinctically, the officials of the service engaged in manual labour, 

and their wages are fixed by Regulations of the Public Service 

Board." 

No new appointment in the service can be made, except 

m R request from the permanent head of a department to 

Minister, accompanied by a certificate from the Public 



* Pubhc SerricD Act, % 123. 

* g 23. Bat the maiiinuin 

K Schedules to the Public Service Act. 
^ H IB. SO, 23. 
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Service Board, stating that the appointment is necessary, and 
naming the person entitled.^ In the case of appointments to 
the First or Professional Divisions, the person thus named mnst, 
if possible, be already a member of the service.^ In the case 
of new appointments to the Clerical Division, they must be 
made, in the first instance, to the fifth class, from applicants 
between the ages of sixteen and thirty, who have passed the 
required examination, which may be competitive if necessary.* 
Promotions to the First or Professional Divisions, or to Uie 
higher classes of the Clerical Division, may be made either from 
the officials next in rank in the department in which the 
vacancy occurs, or from the next rank in any other department, 
according to the recommendation of the Public Service Board.* 
But any official thus passing from the lower to the higher 
classes of the Clerical Division must have passed an examina- 
tion severer than that required for the lower, unless he be an 
university graduate.* Promotions to the fourth class of the 
Clerical Division go by seniority and merit combined.* 

Appointments to the Non-Clerical Division are also decided 
by competitive examination, except where the Board reports 
that the system of competitive examination could not be 
advantageously applied, and transfers from the Non-Clerical 
Division to the lowest class of the Clerical Division may be 
made on the reconmiendation of the Board, in the case of any 
official who has served for two years in the Non- Clerical 
Di\ision.^ In the case of examinations the Board may reduce 
the number of candidates by lot, to a number not less than 
three times the number of \*acancies.* Candidates for the Non- 
Clerical Di\ision must be between the ages of sixteen and forty, 
except in special cases.^ 

Every appointment to the public service is at first ma^Ie 
upon probation only, for a pencil of six months,*^ and cannot 
be confirmeil until the probsitioner has insured his life by a 

> Public Service Act 1590. § 32. 

* § 34. This mle does not api^Iy to t^Acher^ iu the EdacAtion Department. 
' ^ 3^. 53. ^ Theiv is « s{t«N:iil examination for candidAtes for the office 
of police migi»tntes who irv not {>rActi:mu; Utryers ,| 40\ 

* § *r. > ^ 53. :W, * 1 4^- 

•g5S*na52, *§59jn.^ •§3*. 

^ § 32. In tht* c:3Lwe of Ap|viDtuit*nt$ ftx^m outsiJe the pablio serrice to \ yoex 
in the prvxfesnoojil dimion, the prolutionjiry term ii for a period of thive months 
onhr (I 33J. 
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in-assignable policy, in accordance with the Regulations of the 
blic Service Boai'd.' An official can be called upon to retire 
in attaining the age of sixty, and at sixty-five he retires aa 
course unless he is called upon by the Governor in Council 
fto continue, and is willing to comply with the demand.' No 
lary official appointed since the passing of the Pensions 
.bolition Act of 1881^ may receive any pension or allowance 
^ retirement,* and no official under the Public Service Act 
^eluding members of the Public Service Board) may engage in 
Wy trade or calling, other than his official duties, either for 
lumself or for another person, without the conaent of the 
Bovemor in Council.^ 

On the other hand, no public official may be dismissed or 

|»anished except upon a reduction of the staff of a department 

made upon the recommendation of the Public Service Board, 

»r for an offence duly reported to the Minister, who may lay 

hs: matter before the Board for investigation. The Board 

Si8y,if it think lit, obtain the appointment of a special tribunal 

)f three persons to investigate the charge, or it may do so 

iteelf. If the charge is established, the Board may reduce or 

Jne the offender, deprive him of increment or leave of absence, 

r, with the consent of the Governor in Council, dismiss him 

ironi the service.* An official thus chained may be represented 

iy counsel, and may adduce evidence in disproof of the charge.^ 

\. conviction for felony or infamous offence or insolvency 

Drfeits the office, but an insolvent official may be reinstated, 

F he prove to the satisfaction of the Board that his insolvency 

^aB not due to fraud, extravagance, or dishonourable conduct.* 

The Minister in charge of a department may grant leave 

tf absence to an official for not more than three weeks in any 

^eor, and after twenty years' service an official may be granted 

|ft twelve months' furlough on the recommendation of the 

~ ird." In addition to these allowances, there are eight 

itutory holidays in the year, and the Governor in Council 

ly proclaim others.'" 

Finally, a register is kept of applicants for temporary 
iployment, and in tho event of urgent need by a Minister 



Pablic Sarviofl Act 18S0, g 37. 


' §a 143.H5. 


' 45 Vic. No. 710 


Public Service Act 1890, § lOS. 


Miie- 


' S§ 121, 124. 


§ 125. » % 120. 


" g§ 133, 134, 


'" 9 !36. 
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for temporary assistance in his department, the Board, on the 
application of the permanent head, selects from the r^;i8ter 
suitable applicants, who may be employed for any period not 
exceeding three months, renewable twice, but not oftener. 
After the termination of an employment, the candidate cannot 
be employed again by the Government in a temporary capacity 
for a period of six months, except in special circumstances.^ 

^ Pablic Service Act 1890, § 38. 



CHAPTER XXXIV 

THE LEGAL POSITION OF THE EXECUTIVE IN VICTORIA 

The exact position of the executive ofl&cials, under a constitr 
tion which is more or less dependent upon tradition for i1 
authority, is always difl&cult to define. In Victoria this positio 
is made additionally complex by the fact that the constitutioi 
besides being largely traditionary, is involved in somewhat vagu 
relationship with another constitution, that of the Britis 
Empire. 

The English principles on the subject were, however, lai 
down in fairly clear terms long before the founding of Victoria 
and these principles, therefore, make an excellent foundatio 
for an examination of the subject. 

They may be stated in the form of five canons. 

1. The Crown cannot be made personally responsible b 
any of the ordinary legal methods, for any act done by itse] 
or its subordinates.^ A Petition of Eight may be presente 
to Her Majesty, and relief is usually granted upon ground 
similar to those which would entitle the suppliant to judg 
ment against a fellow-subject. But no claim, even thoug 
judicially declared valid, can be enforced, if the Crown doe 
not choose to recognise it. A successful attempt to enforc 
such a claim would amount to a revolution. An unsuccessfu 
one would probably be held to be treason. 

2. Neither the Crown itself nor any of its oflScials can, a 
against a subject,^ legally justify any act for which there is no 

1 Tofyin v. The Queen, 16 C. B., N. S. 310. 
' The question of aliens is more doubtful. 
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positive legal authority,' by the plea of state necessity, 
the veiy improljable case of the Crown persoDally oBending'' 
against this rule, there would, of course, be no legal remedy. 
In the event of its breach by an official, the latter can be pro» 
cBoded against in accordance with the next canon. 

3. A Crown official, of however exalted a position, can be 
made personally i-esitoneible, for any illegal act committed by 
him against a fellow subject, by ordinary process of law," 

4. A subordinate cannot plend the ill^al command of his 
superior aa an excuse for his illegal act, except in very raiw 
cases, specially excepted by statute.* 

5. The Crown may enforce its l^al claims by a special 
machinery not open to subjects,* 

We may assume, I think, that these principles apply in 
Victoria, Some of them have been expressly adopted by 
statute," the others form part of the unwritten law. Th»| 
difficulty is not in the principles, but in their application. 

It must be i-emembered that the position of the Crown 
with regard to the colonies retained its prerogative character 
longer ibau the position of the Cromi in English affairs. 
Until the close of the last century, the real government of tho 
colonies was vested in a committee of the Privy ConnciL 
Until l)ie ijitroduction of the Swan River Settlement Bill of 
1829, Parliament seems to have held aloof from Auetraliaa 
matters. 

But it will readily be admitted that long before the estab- 
lishment of the present form of government in Victoria, the 
Colonial Office had become as thoroughly parliamentary as any 
other department of state. It becomes therefore important to 
look at the present slate of the question. 

The chief point to bear constantly in mind is, that 
legislative and executive authorities of the colony are nominally] 
distinct in their origin, Lite link between tbcm being pi 

' Bt thi* (Utemftit it u not, of conrae, meuit M ujert thtt for oTwy m 
of poim by tlu! azecativa thorD miut be atatntorj or iawq jodioSa] antliofiQ^ .l 
But tbB defeiiil4St molt provo tha «iiateiic«of tbeimK^CiTsoa whkb bartli«& 

> WiOM r. Lord Hati/ojc. 19 St. Tt. (Howell) 1400. 

* iliMtm V. FoMgat, SO St. Tt. SI. ui>l BiU t, Bini, S Una P, a a, MS, 
foUowvd noantly in JV«^ron t, Pulido, L. K. 6, Api>. Qa. IM. 

* BMA T. CorrtegAM, IS St. Tr. 1030. 

* B,g. by MTMt on tatmxt procets, ialonnUioii, etc. 
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traditional, The legislative authorities were established by 
statute in 1855, and the prime and avowed object of the Con- 
stitution Act is to create a legislature, four-fifths of its pro- 
I visions being occupied with that subject. 

The executive, on the other hand, though it is incidentally 
^ttllnded to in the Constitution Act, is mainly the creation of 
Crown prerogative. Such powers with regard to the 
xilonies as have not been engrossed by Parliament, remain 
rith the Crown ; and just as out of its authority the Imperial 
Parliament created the legislature of Victoria, ao out of its 
■.authority the Crown from time to time creates the executive 
f Victoria. 

This process of creation is, briefly, performed by the com- 
issioning of a Governor, with power to appoint subordinates. 
)he Crown does not by any means delegate the whole of its 
rerogatives, even as regards the colony, to the Governor ; it 
pves him certain general and certain special powers, which 
iBve been previously discussed. One of these special powers 
B, as we have said, the power to appoint the subordinate 
nembera of the executive. But this power is qualified by 
Aatutory enactment, to which the Crown has assented, which 
iKvides that, with certain exceptions previously noticed, all 
appointments shall be made by the Governor with the advice 
' the Executive Council of the colony.^ Moreover, eis we 
Iftve also seen, the advice which the members of the Executive 
^ncil may give in such cases is sharply limited by the Public 
vice Act, to which, as inhabitants of the colony, they are 
lonnd to eonfonn. 

It would appear then to be an undeniable conclusion for 
i facts — 

1. That the members of the executive are entitled and 
eund to do everything which they are authorised or ordered 
D do by the legislature of the colony acting within its propei' 
ewers. 

2. That the executive is further entitled to do anything 
liiich reasonably falls within the powers conferred upon the 
ilovemor by his commission. Whether a subordinate official 

between him and his superiors, entitled to exercise 
ly such power, ia a question of discipline, which can 
' ConatimHon Act, g 37. 
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oaly be settled by the disavowal 
superior. 

3. That any act done by any member of the executive, 
from the Governor downwards, not warranted by some rule of 
law, written or unwritten, is, however morally justifiable or 
even urgently necessary, an act for the consequences of which 
he is, unless indemnified by the legislature, personally liable. 
It is tnie that the executive acts in the name of the Crown, 
but as all its members, with the exception of the Govenw 
himself and the Lieutenant-Governor, are appointed by 
Governor, it is unreasonable to supjiose that they can exei 
greater powers by virtue of the prerogative than have been" 
conferred on the Governor himself. 

These principles are generally admitted. But there ia a 
difficulty in the application of them- And this difficult 
arises from the simple fact that much of British constitutional 
law is evidenced solely by tradition and precedent, which 
eridence is hard to interpret In the case of a statute, the 
matter is simple. You must take the words of the statute 
and nothing mora The question is always what the law- 
maker did, not what he intended to do. And therefore it is 
not permissible to take into accoimt any of the proceedings 
which led up to the passing of the statute. 

Precisely the same question arises in the case of unwritten^ 
law, but it cannot be settled in the same way. In every 
puted point the question is. What has been done on simil 
occasions in the past ? The men who made the precedeol 
made the law, but it does not follow that their successors may 
make a new law. That is the province of the l^slator. 

No doubt there is a great temptation, on certain occasional 
to strain tlie power of the executive. These occaaoiis occur 
especiully in matters in which the wish of the executive itt' 
known to be in accord with the feelings of the majority of tl 
community. But the community which allows such a si 
iiig of executive authority is really preparing a rod for its 01 
back. The power wliich can be strained for the people 
some day be strained against tlie people, and it will then ap] 
to precedent for its support. Wlien a really overwht 
necessity for unauthorised action occurs, the ill^Iity can b« 
cured by a bill of indemnity. But it has been the steadfast 
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policy of Anglo-Saxon communities, for upwards of a centur 
to be very sparing in grants of indemnity, and to insist rigidl 
upon the pbservance of the law by officials and private citizer 
alike. The plea of " act of state " can now in England pract: 
cally only be used against an alien suitor, and even as againg 
aliens the plea is regarded with just suspicion.^ 

^ The author had hoped, before going to press, to be able to refer to tl 
decision in the case of Ah Toy v. Musgrove, recently decided by the Judici 
Committee of the Privy Council. As, however, the official report of the decisic 
has not yet appeared, he must content himself with saying, that the cable 
messages respecting it seem to confirm the view, expressed above, that the plea ' 
"act of state " may in some cases be used against aliens. The more importai 
point, with respect to the general prerogative powers of Colonial Ministers, wi 
not, apparently, decided. 
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CHAPTER XXXV 

THE SUPREME COURT 

We have already discussed somewhat fully the constitution 
and powers of the Supreme Court, established by the Act of 
1852/ and as these constitution and powers remain substan- 
tially unaltered by more recent legislation, it will be possible 
to deal with them briefly in this place. 

The number of the judges of the Supreme Court has been 
increased to six (including the Chief-Justice), but the additional 
salaries thus necessitated have not been included in the Civil 
List, which is therefore inadequate to provide more than a part 
of the expenses of the staff. The balance is guaranteed by 
permanent appropriation under a colonial statute.^ By a 
liberal construction of the 37 th section of the Constitution Act, 
the judges of the Supreme Court are appointed by the Governor 
in Council, but their commissions are, by the 38th section, to 
run during good behaviour. As a question which is of no 
practical importance, but of some little theoretical interest, it 
appears that there are three ways by which a judge of the 
Supreme Court can be temporarily or permanently removed 
from office — 

1. By Her Majesty, for misbehaviour. This power is implied in the 
grant of the commission, but under present circumstances it could 
hardly be exercised vrithout raising great constitutional difficulties 

2. By the Governor, upon the address of both Houses of the Legis- 

lature (apparently without reason assigned).^ 

* AiUe. pp. 174176. * Supreme Court Act 1890, § 15. 

' CoDstitation Act, § 38. 
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I. By tbe Governor iu Council, as a temporary measure, until Her 
Uajesty's pleasure lie known, upon thtt wiKul absence without 
reasonable cause, incapacity, or neglect on tbe part of tlie judge. 
(During sncb temporary BUBpension a iocum (moil may be appointed 
by tbe Goyemor in Council).' 

Moreover, a judge of the Supreme Court, ipso facto, vacates 
Ilia office if lie accepts any other office or place of profit in 
Victoria, unless granted to him under the royal sign-manual, 
or unless it be tbe office of judge of the Vice-Admiralty Court." 
But a demise of the Crown does not affect his commission.^ 

The jurisdiction of the court remains as fixed by the Act 
pf 1852, but the manner of its exercise has been modified in 
ime important particulars. Practically the court now sits in 
le following capacities — 

1. As the " Full Coui't," which must consist of at least 
khree judges.* This court hears all appellate business, and 
business in the natui-e of appeals, na well as all trials at bar, 

id certain matters specially allotted to it.'' It sits without a 
Jury. The decision of the court is in accordance with the 
opinion of the majority, and, if the court is equally divided, the 
i^iiiiion of the Chief-Justice, or, if he be not present, of the 
tenior judge present, decides the matter," 

2. As an Ordinary Court of First Instance, when it may 
e represented by a single judge in all cases, except those in 
rhich two or more judges are specially required by statute.'^ 

In this capacity the Supreme Court sits, not only in Mel- 
oume, but in eighteen other places specified by statute, and 
istribuled amongst the six baihwicks which now replace the 
Id circuit districts. Strictly speaking, there are now no such 
hings as " Assizes," with specially constituted Commissioners, 
Lt the judges of the Supreme Court hold sittings of the court 
.the various centres, on days appointed by the Governor in 
JounciL^ For the purposes of sheriifa business, the colony is 
^ded into six bailiwicks, each with its sheriff,* but the central 
laracter of the jurisdiction of the Supreme Court is shown by 
le fact that alt civil actions, except those for injuiy to im- 

> Supreme Court Act 1890, §g 13 aud li. 

1 g 10. ' Constitution Act, g 3S. 

* Supreme Court Act, 1890, g 3, and aeo, e.g., the Blarriage Act 1890, §§ 3, 
a, 124, etc. ' g 36, » g§ 38, 3B. ' g 37. 

• 88 «, 6*. 66. » g 239. 
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movables, or in cases specially provided for by statute/ are 
transitory, i.e. non-local in their character.* 

3. As a *" Council of Judges/' which must assemble at least 
once in every year on the sunmions of the Chief-Justice, and 
may be smnmoned at any time to an extraordinaiy meeting. 
The Council considers the operation of the Supreme Court Act* 
and the Eules of Court for the time being in force, and the 
working of the system of judicial machinery, and reports 
annually as to amendments which it deems ad^4sable.^ 

4. As a Court for the making of rules of procedure The 
authority of the Supreme Court in this, its legislative capacity, 
has been previously explained.* 

Ordinary litigious procedure before the court is of two 
kinds, civil and criminaL Civil procedure, between subjects 
is commenced by a writ of summons and conducted through 
pleading and trial to judgment and execution. A defendant 
may be arrested and held to bail on mesne process, if the 
plaintiff satisfies the court that there is reason to believe that 
he is about to withdraw from the jurisdiction, and that sucli 
withdrawal will tend to defeat the action.* After final judg- 
ment, a party ordered to pay money may be coinmitltxl to 
prison for a term not exceeding sLx months, if, in the opinion 
of a judge, he has contracted the liability fraudulently or n-ck- 
lessly, or has neglected to satisfy the judgment though able i" 
do so, and is about to leave the colony without ixiynieni. nr :•> 
change his place of abode for the purpose of avoiding i»ayuKiit.' 

In the criminal business of the Supreme Court, i>rLK.'ec«liiii.^ 
may commence by indictment, presentment, infi^rniaiion, (^x 
(where a coroner has jurisdiction) by inquest.^ But lre:iii":i 
and misprisions of treason can be prosecuted by indictUKi.t 

^ E.ij, Marriage Act 1890, § 103. 

^ Supreme Court Act 1890, § 41. The same rule applies also in luany c«.»<4 
to criminal prosecutions (Crimes Act 1890, §§ 392-399). 

^ Sic in Supreme Court Act 1890, § 33, but ? whether the consolidated st;i::::« 
fairly represents the former law. * § 33. 

* §§ 23 to 29. In addition to these functions, the members of the c«-^ur: >\\ is 
chambers to dispose of business of an administrative or routine chanctvr. 

« Supreme Court Act 1890, §§ 110, 111. 

^ Imprisonment of Fraudulent Debtors Act 1890, §§ 3-13. Similar prvtvi^: i„* 
obtain as to the judgments of County Courts {ihid. §§ 14-21). The limit of :l-- 
prisonment is here four months. 

8 Crimes Act 1890, §§ 386, 390. These rules do not, of course, apply : < 
offences punishable by summary jurisdiction. 
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only.^ Indictment by a grand jury can, apparently, only be 
preferred upon the application of a law officer, except the 
alleged offender be a corporate body, or except it be sworn that 
there has been a miscarriage of justice.^ A presentment is an 
accusation by a law ofl&cer or a Crown Prosecutor in his name, 
and may be preferred either to the Supreme Court or to 
General Sessions.^ This is the usual method of bringing a 
prisoner to trial. An information is an accusation filed by the 
Attorney-General, or with his permission.* An inquest is the 
formal inquiry held by a coroner's jury in the case of sudden 
or suspicious death, or a destructive fire.^ If a coroner's jury 
returns a verdict against a person, the coroner may commit him 
to custody, or, in cases of manslaughter, or arson,* may hold 
him to bail, and a coroner's commitment or bail after verdict is 
equivalent to that of a justice.^ 

No accused person may be charged any court fee in the 
conduct of his case.® Upon a plea of " not guilty " he is put 
upon his trial before a jury, and is entitled to be defended by 
counsel.* Moreover, it is the practice of the court to allow a 
prisoner, after a verdict of guilty has been pronounced, to make 
a personal statement in explanation or mitigation of his crime. 
But, after conviction for felony, the prisoner is dvUiter mortuus, 
and can make no disposition of his property ,^° which vests in 
a curator appointed by the Governor in Council," who, after 
payment of the costs of the prosecution, the convict's debts, 
and compensation to persons who have suffered by the criminal 
acts of the convict, may make an allowance for the support of 
the latter's wife and family, holding the balance for him upon 
his release.^* No conviction or attainder for treason or felony 
now works any forfeiture or escheat.^^ 

1 Crimes Act 1890, § 386. 
« § 389. » § 388. * § 390. » Coroners Act 1890, § 4. 

• § 12. ^ § 15. 8 Crimes Act 1890, § 446. 

» § 447. w § 550. " § 552. " §§ 555.56O. " § 544. 
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Two other courts having central, though somewhat special 
jurisdictions, require a word of notice. These are the Court of 
Insolvency, and the Vice- Admiralty Court 

The former is a court of record, having jurisdiction in and 
for Victoria. Within its proper scope it has the powers of 
the Supreme Court, and its judges sitting in chambers have the 
powers of judges of the Supreme Court acting in a similiar 
capacity.^ It has original jurisdiction in all matters of insolv- 
ency, except where expressly prohibited by statute. 

The Grovemor in Council is entitled to appoint " a judge ** 
of the Court of Insolvency, and all judges of county courts in 
Victoria are ex-qfficio judges of the court, subject however to 
the local limits of jurisdiction imposed upon them by the 
assignment of special districts.^ So that the Court of Insolv- 
ency would appear to be a central court with local branches. 
An appeal from any order of the court lies to the Supreme 
Court.^ 

Proceedings are commenced by the presentation of a 
petition to the court, either voluntarily, by the insolvent himself 
or his representative, or, as a hostile step, by creditors upon the 
happening of certain events.* In tHe voluntary cases, the 
court, upon proof of the facts, makes an order vesting the 
estate of the petitioner in one of the official assignees of the 
court.^ In contentious cases, the court makes a provisional 
order, or order nisi, contingent upon the alleged insolvent not 
showing cause within a certain time, and, in the interval, the 

» Insolvency Act 1890, § 6. ' §§ 7 and 8. 

» § 11. * §§ 34 and 37. » §§ 34 and 36. 
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coui't may place the estate under temporary sequestration. 
When the order is made absolute, the estate, as in the volun- 
tary cases, vests temporarily in an official of the court,^ but 
the creditors are entitled to appoint a trustee and a committee 
of inspection, and upon confirmation of the appointment by 
the court, the property passes to the trustee.* Tlie insolvent 
is bound to give up all his proiierty except that which he holda 
as trustee, and the tools of liis trade and necessarj' appai'el and 
liedding of himself and faiiuly to an amount not exceeding 
£20.* The trustee or assignee realises the estate and distri- 
butes it amongst the creditors, having for this purpose lar^e 
disciplinary powers over the insolvent. If the latter complies 
with the pro\isiou3 of the law, and has not in the opinion of 
the court been guilty of causing his own insolvency by fraud 
or negligence, he may be granted his certificate of discharge, 
whicb will free Iiim from all claims provable in liis insolvency.* 

Instead of adopting the process of the court, the creditors 
may accept a proposal for liquidation by arrangement, in which 
the estate is realised privately by the creditor's trustee, or 
they may accept at once a payment of a composition without 
realising the estate or divesting the insolvent of it.^ 

The Vice-Admiralty Court is an Imperial tribunal created 
by a statute of the year 1863,' which provides that upon any 
vacancy of the office of judge of a Vice-Admiralty Court 
in a Brilisli Possession becoming vacant, the Chief-Justice, or 
Principal Judicial Officer of such Possession, shall ex officio 
iHXupy it, with power to appoint, with the approval of the 
Governor, a registrar or marshal.^ Before the passing of this 
statute it was usual to appoint a vice-admiralty Judge for each 
colony by letters-patent under the seal of the High Court of 
Admiralty, and this power is still reserved by the statute.* 
By a later Act, the judge is empowered to appoint a deputy 
judge or judges, with deputy registrars and loarshals, subject 
to the disallowance of the Admiralty, and the deputy judges 
may sit either with or apart from the judge, or iu the same or 
other places, according to the discretion of the judge.'" 

1 Inwlrency Aut, % 39. Tbu powvr U also gtven to a juili^e ot tlie Siiprcnie 

" I as « matter of (act, o 
d or by the SupremD Court 

MSI- '§70. 
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The Court of Vice- Admiralty has jurisdiction in all claims 
for seaman's and master's wages, for services rendered to a ship, 
and for damage done by a ship, as well as for claims arising 
out of liens and mortgages on a ship. It also takes cognisance 
of all breaches of the Emulations of the Eoyal Na\Tr, and of all 
matters arising out of droits of Admiralty.^ As a general rule 
it is immaterial that the cause of action has arisen beyond the 
limits of the possession in which the court is established.^ 

The judge and oflBcials of the Vice- Admiralty Court are paid 
by fees from time to time fixed by the Admiralty, and an 
appeal lies from a decision of the Vice- Admiralty Court to the 
Privy CoimciL* But no appeal can be brought after the 
expiration of six months from the decision complained of, nor 
can it be brought at all from any merely interlocutory order, 
except with the permission of the judga* 

[Note. — The reader is warned that the position of the Vice- Admiralty Court 
may at any moment be changed by the application to the colony of the Imperial 
statute 53 & 54 Vic. c. 27. But the statute expressly provides that its terms 
shall not extend to Victoria until they have been made specially applicable by 
Order in Council, and it is believed that no steps to obtain this Order have yet 
been taken.] 

» 26 & 27 Vic. §§ 10 and 11. « § 13. 

» § 22. * 26 & 27 Vic. c. 24, § 22. 
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CHAPTER XXXVII 

MUNICIPAL COUNCILS 

In the case of a community, such as England, which ha 
been gradually formed by the coalescence of a number o 
formerly separate units, it is exceedingly diflBcult to give an; 
coherent account of the state of local government. Some o 
the local organs date back to a time far older than the centra 
government itself. Othera have been gradually dovetailed int 
them in the course of centuries, till the result is a bewilderinj 
mosaic without imity or method. Such was, in fact, the cas' 
in England, until the statutes of the present century ^ mad- 
some attempt to reduce the chaos to order. Parishes, hundreds 
municipalities, highway districts, petty sessional divisions, poo 
law unions, electoral districts, health districts, ridings, an( 
other units of government lay huddled together in confusioD 
overlapping and rivalling one another. 

Happily in the case of Victoria the materials are fa 
simpler. In the true sense of the term, there never has beei 
any local government in Victoria. That is, there has neve 
been any local unit evolved spontaneously and independentl; 
of the central power. Every local authority is a creatioi 
either of the Imperial or the colonial legislature, and is a sub 
ordinate body deriving its existence from a higher source. 

This fact has, naturally, produced a palpable unity ii 
the system. Powers of government conferred upon local bodie 

1 E.g, the 6 & 6 WiU. IV. c 76 and 61 & 62 Vic c. 41. 
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have from time to time been codified and arranged with a view 
to their working as a whole. Care has 1>een taken to keeji 
the hand of the central authority over all. 

Putting aside for the present the judiciarj- aspect of local 
government, we may say that there ore, practiciiUy speaking, 
two onitB of local aibainistration, the municipality ami the 
mining district. Others doutftless exist, and may In ihe fntiire 
rise into great importance. The needs of irrigation and water 
supply, and the efforts made to satisfy them, may, in Victoria 
as in India, give birth to a widespreading system of local 
administration. At present the system is limited in its opera- 
tion. Land districts also there are, but these tend to disappear 
as the Crown lands are disposed of, and the influence of the 
municipalities extends. " Vermin Districts," with powers of 
self-government, exist (as we have seen) in the Mallee Country, 
but their scope is limited. Counties and parishes are mere 
geographical expressions. 

Of the two units winch we have chosen for discussioa, 
there can be no doubt that the municipality ia infinitely the 
more important. Its scope is now almost universal, its powers 
are constantly being extended, while the scope and influence 
of the mining district tend to contract. We will, therefore, 
deal with municipal government fii'st. 

It will be remembered that we liave brought our sketch 
of the developement of municipal govemiueut up to the year 
1855.' In that year tliere existed a general system of local 
government in the urban districts, framed under the " Act for 
the establishment of Municipal Corporations." ' This statute 
was slightly altered by two enactments ° passetl in the years 
1856 and 1860 respectively, and from the latter we le«m 
that at the time of its appearance iifty-six municipal districts 
had been created under the general Act. 

Shortly afterwards the "' Municipal Corporations Act 
1863"* recast the scheme, by constituting tho existing dis- 
tricts " original boroughs," and providing for the creation uf 
new " boroughs," thus introducing that distinction of name 
between urban and rural municipality which has since boon 

' AnU, pp. 188-178. ' 18 Vic No. 16. 

• IS Vic. No. 18 {axcluiling womtn from ttie mnnitipit frwichiH), ud 24 V 
No. 114. ' 27 Vic No. 1S4. 
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always retained. By this statute power was given to the 
Governor in Council to ili\-ide any borough, on its own petition, 
into " wards," ' and largely incretiaed jurisdiction in such 
matters, for instance, as markets, slaughter-houses, baths, and 
refreshment licences, was conferred on the municipal authori- 
ties.' 

Apparently the progress of developement under this statute 
was not \*ery rapid, for we learn from the next enactment on 
the subject, the "Boroughs Statute" of 1869,' that only four 
new boroughs had been created under it. This new statute 
made certain alterations in the number of councillors, ami re- 
anBnged the franchise. It also conferred the title of " Mayor " 
upon the chief magistrate of the borough. This enactment 
brings the history of urban munici[)alities down to the point at 
which they were united with the rural authorities in an uni- 
form system. 

We have seen * that, after repeated failures, local govern- 
ment in the niral districts had in 1855 got so far as the 
authorisation of voluntary " districts " charged with the making 
and maintenance of parish and cross roads and bridges, and 
working in sulwrdination to a Central ItoaJ Board in Mel- 
bourne. We have seen also that the powers of the Central 
Road Board had been transferred to the Board of Land and 
Works in the year I860.* 

But the general policy of developement was continued by 
an important statute passed in the year 1863,* which, while 
'cpealing the Act of 1853, continued the existing Road Dis- 
tricts, and provided for the creation of new ones, under the 
corporate title of " District Board and Ratepayers." Each 
district was to be governed by a board, elected by ratepaying 
occupiers to the extent of £10 annual value. The districts 
had to make and maintain local roads and bridges, and to 
maintuin such parts of the main roods as passed through their 
jurisdiction. They might also be called upon to construct 
main roads at the expense of the central government. To 
enable them to carry out these duties, they were empowered 
to pass by-hiws, levy rates and tolls, and take land and 
materials upon payment of compensation. 

' 27 Vic No. 18i, 1 18. > 8 73, etc. ' 33 Vio. No. 359. 

* Avu, p. 171. * B]> the 33 Vie. No. »S. '97 Tic. No. 17S. 
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have from time to time been codified and arranged with a view 
to their working as a whole. Care has been takeu to keep 
the hand of the central authority over all. 

Putting aside tor the present the judiciary aspect of local 
government, we may say that there are, practically speaking, 
two units of local administration, the municipality and the 
mining district. Others doulftlesa exist, and may in the future 
rise into great importance. The needs of irrigation and water 
supply, and the efforts made to satisfy them, may, in Victoria 
as in India, give birth to a widespreading system of local 
administration. At present the system is limited in its opera- 
tion. Land districts also there are, but these tend to disappear 
as the Crown lands are disposed of, and the influence of the 
municipalities extends. " Vermin Districts," with powers of 
self-government, e-tist (as we have seen) in the Mallee Country, 
but their scope is limited. Counties and parishes are mere 
geographical expressions. 

Of the two units which we have chosen for discussion, 
there can be no doubt that the mimicipality is infinitely the 
more important. Its scope is now almost universal, its powers 
are constantly being extended, while the scope and influence 
of the mining district tend to contract. We will, therefore, 
deal with m\micipal government first. 

It will be remembered that we have brought our sketoh 
of the developement of municipal government up to the year 
t855.' In that year there existed a general system of local 
government in the urban districts, framed under the " Act for 
the establishment of Miuiicipal Corporations."" This statute 
was slightly altered by two enactments ^ passed in the years 
1856 and 1860 respectively, and from the latter we leam 
that at the time of its appearance fifty-six municipal districts 
hod been created under the general Act. 

Shortly ofterwanls the "Municipal Corporations Act 
1863"* recast the scheme, by constituting the existing dis- 
tricts " original boroughs." and providing for the creation of 
new "boroughs," thus introducing that distinction of name 
between urban and rural municipality which has since been 

' Aritt, pp. 148-173. ' 18 Vio. No. IB. 

* 10 Via. No. 14 (exctniUiig womni from the munidpil rrancbuo), and M Tic 
Ho. 114. * S7 Vic. No. 18*. ~ 
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always retained. By this statute power waa given to the 
Governor in Council to divide any Iwrough, on its own petition, 
into " wards," ' and largely increased jurisdiction in such 
matters, for instance, as markets, slaughter-houses, baths, and 
refreshment licences, was conferred on the municipal authori- 
ties.* 

Apparently the progress of developeinent under this statute 
was not very rapid, for we learn from tlie next enactment on 
the subject, the " Boroughs Statute " of 1869.° that only four 
new boroughs had been created under it. Tliis new statute 
made certain alterations in the number of councillors, and re- 
arranged the franchise. It also conferred the title of " Mayor " 
upon the chief magistrate of the borough. This enactment 
brings the histoiy of urban municipalities down to the point at 
which they were united with the rural authorities in an uni- 
form system. 

We have seen * that, after repeated failures, local govern- 
ment in the rural districts had in 1855 got so far as the 
authorisation of volimlftiy " districts " charged with the making 
and maintenance of pariah and cross roads and bridges, and 
working in subordination to a Central Road Boaid in Mel- 
bourne. We have seen also that the powers of the Central 
Road Board had been transferred to the Board of Land and 
Works in the year I860.* 

But the general policy of developement was continued by 
on important statute passed in the year 1863,* which, while 
repealing the Act of 1853, continued the existing Road Dis- 
tricts, and provided for the creation of new ones, under the 
corporate title of " District Eoartl and Ratepayers." Each 
district was to be governed by a board, elected by ratepaying 
occupiers to the extent of £10 annual value. The districts 
had to make and maintain local roads and bridges, and to 
maintain such parts of the main roads as passed through their 
jurisdiction. They might also be called upon to construct 
main roads at the expense of the central government To 
enable them to carry out these duties, they were empowered 
to pass by-lawa, levy rates and tolls, and take land and 
materials upon payment of compensation. 

' 37 Vic No. 184, < 18. • ( 73, etc » 33 Vio. No. 85ft 

I * AiOa, F^ in. ■ Br tlw 23 Vic. Na 96. • 27 Vic. No. \1U 
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have from time to time been codified and an-aDged with f 

to their working aa a wliole. Care has been taken to keep 

the hand of the central authority over all. 

Putting aside for the present the judiciary aspect of local 
government, we may say that there are, practically speaking, 
two units nf local adjniniatmtion, the municipality and the 
mining district. Others doubtless exist, and may in the future 
rise into great importance. The needs of irrigation and water 
supply, and the etforts made to satisfy them, may, in Victoria 
as in India, give birth to a widespreading system of local 
administration. At present the system is hmited in its opera- 
tion. Land districts also there are, but these tend to disappear 
as the Crown lamls ai'e disposed of, and the influence of the 
municipalities extenda " Vermin Districts," with powers of 
self-government, exist (as we have seen) in the Mallee Countrj-, 
l)ut their scope is limited. Counties and parishes are mere 
get^raphical expressions. 

Of tlie two units which we have chosen for discussion, 
there can I>e no doubt that the municipality is infinitely the 
more important Its scope is now almost universal, its powers 
are constflntly being extended, while the scope and influence 
of the mining district tend to contract. We will, therefore, 
deal with municipal government first. 

It will be rememberal that we have brought our sketch 
of the developement of municipal government up to the year 
1855." In that year there existed a general system of local 
government in the urban districts, framed under the "Act for 
the establishment of Municipal Corporations."* This statute 
was slightly altered by two enactments * passed in the years 
1856 and 1860 respectively, and from the latter we leam 
that at the time of its appearance fifty-six municipal districts 
had been created under the general Act. 

Shortly afterwards the " Municipal Corporations Act 
1863"* recast the scheme, by constituting the existing dis- 
tricts " original borouglis," and proWding for the creation of 
new "boroughs," thus introducing that distinction of name 
between urban and rural municipality which has since been 

' Anit, pp. 188-173. » IS Vio. No. IB. 

' 19 Vie. Ko. 18 (excluding; women ftum thg municipal fnncliiic}, tnd 94 VIo, 
Fo. n*. ' 27 Vic No. 181. "' 
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alwaj'3 retained. By this statute power was yiveii to the 
Governor in Council to divide any borough, on its own petition, 
into " wards." ' and largely increased jurisdiction in such 
matters, for instance, as markets, slaughter-houses, Imlhs, and 
refreahment licences, was conferred on Uie municipal author!- 



I 



Apparently the progress of developement under this statute 
was not very rapid, for we learn from the next enactment on 
the subject, the "Boroughs Statute" of 1869,* that only four 
new boroughs had been created under it. This new statute 
made certain alterations in the number of councillors, and re- 
arranged the franchise. It also conferred the title of " Mayor " 
upon the chief magistrate of the borough. This enactment 
brings the histor}' of urban municipalities down to the point at 
which they were united with the niral authorities in an »mi- 
form system. 

We have seen * that, after repeated failures, local govern- 
ment in the nintl lUstricts had in 1855 got so far as the 
authorisation of voluntarj' " districts " charged with the making 
and maintenance of parish and cross roads and bridges, and 
working in subordination to a Central Boad Board in Mel- 
bourne. We have seen also that the powers of the Central 
Koad Board had been transferred to the Boanl of Land and 
Works in the year 1860.° 

But the general pohcy of developement was continued by 
an important statute passed in the year 1863,* which, while 
repealing the Act of 1853, continued the existing Road Dis- 
tricts, and provided for the creation of new ones, under the 
corporate title of " District Board and Ratepayers," Each 
district was to be governed by a board, elected by ratepaying 
occupiers to the extent of £10 annual valua The districts 
had to make and maintain local roads and bridges, and to 
maiutjiin such parts of the main roads as passed through their 
jurisdiction. They might also he called upon to construct 
main roads at the expense of the central government To 
enable them to carry out these duties, tliey were empowered 
to pass by-laws, Ie\7 rates and lolls, and take land and 
materials upon payment of compensation. 



W Vie. No. 184, g IS. » g 7S, etc. 


• 33 Vio. No. 359. 


AjiU. p. 171. • By Ui« 29 Vic. No. H. 


• 27 Vic No. 176. 
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have from time to time been codified and arranged with a vieTr 
to their working as a whole. Care has been taken to ketp 
the hand of the central authority over all. 

Putting aside for the present the judiciary aspect of local 
government, we may say that there are, practically speakiiu:. 
two units of local administration, the mimicipaUty and the 
mining district. Others doulftless exist, and may in the futurt 
rise into great importance. The needs of irrigation and wakr 
supply, and the efforts made to satisfy them, may, in Victom 
as in India, give birth to a widespreading system of local 
administration. At present the system is limited in its opeia- 
tion. Land districts also there are, but these tend to disappear 
as the Crown lands are disposed of, and the influence of the 
municipalities extends. " Vermin Districts," with powen of 
self-government, exist (as we have seen) in the Mallee Country, 
but their scope is limited. Counties and parishes are mere 
geographical expressions. 

Of the two units which we have chosen for discussion, 
there can be no doubt that the municipality is infinitely the 
more important. Its scope is now almost universal, its powtr* 
are constantly being extended, while the scope and influen'?e 
of the mining district tend to contract. We will, then-t' rv. 
deal with municipal government first. 

It will be remembered that we have brought our skt-t* ii 
of the developement of municipal government up to the y.-.-r 
1855.^ In that year there existed a general system of b*.ii 
government in the urban districts, framed under the " Act f- r 
the establishment of Municipal Corporations."" This statiit'* 
was slightly altered by two enactments ^ passed in the vv.ir- 
1856 and 1860 respectively, and from the latter we k-an 
that at the time of its appearance fifty-six municipal distritt^ 
had been created under the general Act. 

Shortly afterwards the "Municipal Corporations A^: 
1863"* recast the scheme, by constituting the existinjj: •!!-- 
tricts "original boroughs," and providing for the creati<ai • :' 
new "boroughs," thus introducing that distinction of nan.'.* 
between urban and rural municipality which has since Kr:i 

1 Ante, pp. 168-173. » jg Vic No. 15. 

' 19 Vic. No. 16 (excluding women from the municipal franchise), and 24 Vi:. 
No. 114. * 27 Vic. No. 184. 
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Always retained. By this statute power was given to the 
Governor in Council to divide any borough, on its own petition, 
into ■' wards," ' and largely increased jurisdiction in such 
Iiiatt«rs, for instance, as markets, slaughter-houses, baths, and 
Fefireshment licences, was conferred on the municipal authori- 
ties.' 

Apparently the progress of developement under this statute 
was not very rapid, for we learn from the next enactment on 
^e subject, the "Boroughs Statute" of 1869,' that only four 
boroughs had been created under it. This new statute 
made certain alterations in the number of councillors, and re- 
taranged the franchise. It also conferred the title of " Mayor " 
Upon the chief magistral* of the borough. This enactment 
brings the history of urban mimicipalities down to the point at 
which they were united with the rural authorities in an uni- 
form system. 

We have seen * that, after repeated failures, local govem- 
ineut in the rural districts had in 1855 got so far as the 
Qthorisatioii of voluntary " districts " chained with the making 
ad maintenance of parish and cross roads and bridges, and 
'orking in subordination to a Central Road Board in Mel- 
liourne. We have seen also that the powers of the Central 

1 Board had been transferred to the Board of Land and 
PTorka in the year I860.* 

But the general policy of developement was continued by 
rh important statute passed in the yeai- 1863,* which, while 
lepealing the Act of 1853, continued the existing Road Dis- 
tricts, and provided for the creation of new ones, under the 
Borpontte title of " District Board and Ratepayers." Each 
district was to be governed by a board, elected by ratepaying 
occupiers to the extent of £10 annual value. The districts 
id to make and maintain local roads and bridges, and to 
piaintain such parts of the main roads as passed through their 
jurisdiction. They might also be called upon to construct 
main roads at the expense of the central government. To 
table them to carry out these duties, they were empowered 
pass by-laws, levy rates and tolls, and take land and 
materials upon payment of compensation. 

' 27 Tic, No. 194, § IS. = § 73. etc. ' 33 Vic. No. 359. 

• Antt, p. 171. ' By tliB 23 Vic. No. 9fl. ' 27 Vic. TSa. 178. 
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By a most important part of the Act now under review, 
the Governor in Council was empowered to proclaim as a " shire " 
any Boad District having an area of 100 square miles, and 
having paid a sum of £1000 under its last general rate. Such 
shire, when constituted, was to be governed by an elective 
council, with a president, and to be endowed with laijielT 
extended powers and duties, such as the regulation of pounds, 
slaughter-houses, and places of amusement, and the manaj^ 
ment of commons.^ An important section* empowered the 
governor in council to adjust the boundaries of shires and dis- 
tricts to those of electoral districts.' It appears by a later 
statute that no less than 106 shires or road districts had been 
proclaimed under the various enactments we have enumeratal 
before the close of the year 1869.* 

This later statute, the " Shires Statute " of 1869, prorided 
for the gradual extension of the shire system throughout the 
rural districts of Victoria, by authorising the proclamation as 
a shire of any area, not comprised within the limits of a 
borough, containing rateable property capable of producing a 
sum of £100 upon a rate of one shilling in the pound, when- 
ever an unopposed petition of fifty inhabitant ratepayers sht^uld 
desire it. The shires were to be incorporated as " the rri-si- 
dent, Councillors, and Eatepayers," and to be capable of suV 
division into ridings, corresponding with the wanls of a lM»i\iUL'h. 
and having the members of the Council equally apporiiuiifi 
amongst them. There was a provision for regular sulisiJic> 
from the central government to each shire, during the first hvt 
years of its existence, in the proportion of twice the amount of 
rates locally le\ded on a given basis.^ To the duties of tin 
councils were added the control of the markets, the establish- 
ment of asylums, and others.® Finally, an enactment of the 
succeeding year '^ empowered the Governor, without waiting for 
a petition, to proclaim any Boad District, of whatever area, 
whose rateable property should at the last general rate havt 
stood at a net annual value of £12,000. 

^ 27 Vic. No. 176, §§ 279-329. Elaborate provision for commons had bi*L 
made by the 25 Vic. No. 145, §§ 63-78. ^ No. 284. 

* Apparently there is now no identity between the two (cf. Local GoTeromen: 
Act 1890, Sched. 2, and Constitution Act Amendment Act 1890, Sche^l. 17' 

* 33 Vic. No. 858 (Sched. 1). » 83 Vic. No. 35S. % il*?-. 
« Ihid. §§ 339-367. ^ 34 yjc. Ko. 387. 



:vii THE ACT OF 1874 329 

This brings the historj' uf miiiiieipal goverumeut down to 
I the time of tlie great consolidatiiig " Local Government Act 
a.874,'" which put rural and urban municipalities neaily on 
J footing. As this statute, though frequently amended, 
\ atill the basis of the existing law, we may proceed to take 
lalytical survey of the present system. 
Nearly the whole of Victoria is now covered by muni- 
I etpalities, and of municipalities there are practically two 
examples, boroughs and shires. There are at present 57 
boroughs and 132 shires.^ Any borough having a gross 
revenue of not less than £10,000 may be proclaimed a 
" town," and any borough having a gross revenue of not less 
than £20,000 a "city,"* But towns and cities are by con- 
stitution " boroughs," * and the distinction between them is 
mainly titular. The city of Melbourne and the town of 
Geelong are still, for the most part, governed by their special 
Acts, and do not, therefore, come within the operation of the 
general rules affecting municipalities .° The old " counties " 
and " pastoral districts " have no meaning so far as local 
government is concerned. 

A borough, then, is an area so proclaimed, containing not 
more than 9 square miles, and having no point in it distant 
more than 6 miles from any other point, and containing at the 
time of proclamation a population of inhabitant householders 
3 than 300.* A sliire is an area so proclaimed, con- 
ning, at the time of proclamation, rateable property capable 
' yielding, upon a rate not e,\ceeding one shilling in the 
ind on the annual value thereof, a sum of £500.' The 
labitants of each borough and shire constitute a corporation 
law, and are known as a " municipahty." * The official 
tie of the corporation of a borough or town is " Mayor, Coun- 
lllors, and Burgessea," of that of a city, " Mayor, Councillors, 
Citizens." of that of a shire, " President, Councillors, and 
tatepayers." " 



8 Vic. No. 506. 

* Local QoTeniment Act II 

* PhA. SB*. "Citiea"aHd " 



}, ScheiL 2. ■ Ibid. % 14 (xi-xii.) 

3" have increasad borrowing powora Jcf. 
W), " Ibid. § G. 

' Local Oovemment Act 18B0, S 1* (li-) Appareotly a borough whole in- 
Lbltant honaeholders T&U below the number of 300 caiiuDt be diasolved on that 
'iSM. SI4(L) 'It/id. H. 'Ibid. ^9. 
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The governing body of every municipality is a " Council," 
and all the acts of the council are deemed to be Acts of the 
municipality.' We will deal first with the constitution of a 
municipal council, aud then examine its legislative functions. 

A municipal council consists of the number of councillors 
fixed by the Order in Council crenting the municipality, or by 
some subsequent Order,' Where the municipality has been 
created since 1874, its council consists of some multiple of 
three persons, not less than six nor more than twenty-four, if 
the municipality be undivided. If the municipality be sub- 
divided into ridings or wards, the council consists of three mem- 
bers for each subdivision." The actual number is usually nine-* 
But by increased subdivision of the municipality,' this number 
18 necessarily enlarged. 

Subject to certain exceptions, any person liable to be i-atetl 
in respect of property of the annual value of £20 within the 
municipality may be a member of the council so long as he 
holds the q^nalification." The following are the disqualifications. 

1. Sex. No female is qanlified to be a member. 
8. Insolvencj. No uncertificated oad uniliscliargeU bfinknipt or 
insolvent majr be a member. 

3. Attaint of treason or conviction of felony or inlamoi 

4. Mental incapacity.' 
6. Holding of an office or place of profit nnder, or being interested i> 

a contract with, the council.' 
6. Failore to sign the declaiation of office within two roontlw 
election.' 

Any person who acts as a councillor whilst suffering from 
any of the above disabilities (except unsoundness of mind) or 
before signing the declaration, is liable for every offence to a 
penalty of £50. But the official acts of such a person are 
valid.'" 

One-third of the members of the municipal council or, in 
case of subdivision, one-tbinl of the representatives of each 
subdivision, retire every year, but are eligible for re-election." 

■ LocalGovCTTiment Act 1890, SIO- ' Ibid. il4. ■ Ihid. aUtoAlZ. 

* Hayter, Vidorian Year Book IfiltO.Sl. 

* Local OaTdTonient Act I8B0. H 12 and 11 (viL) * Ibid. % 19. 
' Ibid, g SO. ■ Ibid, g 51. * Ibid, g 63. 

" Local ODvemment Act 1890, g 53. Thore ii also a penally for procoring or 
tMttting in the nomination of an no'^naliGoil penon as a candidalo (g 113). 
" Ibid, g Bl, 
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Jid extraordinary vacancies may occin- in any of the following 
rventa — 

. Deati. ] 

2. Resignation. 

3. Incapacitj.^ ! of any member of 

4. Ouster by the Supreme Coui'L [ council. 

5. Absence, without leave of tlie council, 
n four consecutive ordinary meetings.* J 

A councillor elected to fill an extraordinary vacancy is 
iemed, for purposes of retirement, to have heen elected at the 
'. time as the last occupant of his seat who was elected at 
1 aimual election.' 

Every person of full age who on the 10th June in any 
year is liable to be rated in respect of any property within a 
nmnicipality, and who has paid all his rates up to three months 
previously, is entitled to he euroUed upon the roll of municipal 
voters for that year. If such property, being in a borough, is 
rated at less than £50, or, in a shire, at less than £25, he 
obtains only one vote ; if in a borough at between £50 and 
£100, or, in a shire, at between £23 and £75, he obtains two 
if hia rateable property amount to or exceed, in a 
wrough £100, or in a sliire £75, he obtains three votes. No 
, except an occupier, can claim enrolment in respect of 
poperty worth less than £1 a year. In all cases where there 
I an occupant, he, and not the owner, is entitled to be enrolled 
1 respect of the property.* 

The municipal clerk makes out the municipal roll in the 
ist week of June in each year, from the last rate books and 
[lie returns of the rate collectors." The draft roll prepared by 
i municipal clerk is then open for inspection, and a revision 
!K>nrt is held by the chairman and council to decide upon 
Bbjections. At least three councillors, in addition to the 
tairman or his deputy, must be present." 

After all objections ai'e heard and adjudged, the chairman 

I (Kind not Bpecifinl, see Local GoTemmcnt Act ISBO, g 50). 



» S 66. "8 57. 

iS 70, 71. It will Iw remenibcred tlist d 
purliameTitary «lectiona. As non-pa.j'niGiit of rat 
franchiM, tlie names of all Jefaulting rntepayei 
list (g 06). But unly such na are mules can 
n Act Amendment Act 1890, S§ 45 c 
• Local QovBrnment Act 1 




unidpal rolls are uaed nlio for 
'H is DO bar to the parliamentary 
I are kept on a separate Totcie' 
'oto at parliamentary elocttOQa 
id 13S). 



332 MUNICIPAL COUNCILS paitht 

and at least two members of the council sign the list, which 
then becomes the municipal electoral roll for the year.^ Elec- 
tions are held annually on the second Thursday in August, to 
fill the vacancies caused by periodical retirements. Elections 
to fill extraordinary vacancies take place when required* 
Where a municipality is subdivided, annual elections take 
place for each subdivision. Every one whose name is on the 
municipal roll is entitled to give the number of votes appear- 
ing there against his name.' The nomination of candidates is 
made to the returning ofl&cer, who, in the case of a municipality 
not subdivided, is the chairman of the council ; where there 
are subdivisions the council or, failing them, the governor in 
council, appoint one of the existing councillors for the sul»- 
division or some other person if no such councillor can act/ 
A nomination paper must be signed by ten duly qualifi^J 
electors * and also, as an acceptance, by the candidate nominatetl 
A deposit of £10 must also be made in each case,* and in case 
a candidate fails to poll one-fifth of the number of voles 
received by the successful candidate lowest on the poll, his 
deposit is applied by the returning ofl&cer towards the payment 
of official expenses/ A candidate may, however, retire, with 
the consent of five of his nominators, not later than four ch-ar 
days before the day of polling,® and he is then entitled to have 
his deposit returned.® 

In the event of a contest, the polling takes place on the 
day fixed by statute for the election.^^ 

There is a polling place for each subdivision,^* an<l th».' 
returning officer provides polling booths in such a proix^rtion 
that not more than 600 voters can be called upon to vote at any 
one booth.*^ The voting begins at 8 A.M., and lasts, in the c;l^' 
of a shire, till 4 P.M., and, of a borough, till 5 p.m.*' It is c«»n- 
ducted by ballot, each ballot paper contains the names of al! 
the candidates in alphabetical order, each voter receives :ii 
many ballot papers as he has votes, and strikes out the naiur? 
of all those candidates for whom he does not wish to vott*.* 

^ Local Government Act 1890, §§ 80, 81. The actual official roll is a print<ii 
copy signed by the manicii>al clerk and handed to the chairman. 

a §§ 97, 100, and 101. » § 105. * § 108. » § 110. 

« § 111. 7 § 138. 8 § 119. • g 133^ 

^M118. 11 §§116 and 135. "§117. 

" § 118. 1* §§ 118, 125, and 127. 
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Each ballot paper is marked on the back with the voter's 
number on the municipal roU/ and a person applying for a 
ballot paper may be asked certain questions to test his identit}- 
and the fact that he has not voted before.^ After the poll has 
closed, the votes are counted by the I'eturning officer, who 
declares the i-esult, aiid forwards the papers sealed up to the 
municipal clerk, by whom they are kept secretly for six months, 
after which time they are destroyed in the presence of three 
councillors.* Disputes as to the validity of elections are 
decided by the Supreme Court.* 

Having now considered the constitution of a mimicipal 
council, it is necessary for us to see how it can act. And, 
taking first the question of methods, we may notice the dis- 
tinction between normal and abnonnal methods, the latter 
being resorted to for business of special importance. 

The council must hold an annual meeting at noon of the 
third Tuesday in each November at its office, and it may hold 
ordinary meetings at the same place at times fixed by itself. 
These ordinary meetings may be at stated intervals, in which 

■, after notice has once been given to members, they need 
not be reminded on each occasion.* But notice of special 
business, including the revocation or alteration of previous 
resolutions, must be given at the previous meeting, and sent to 
each councillor.* 

At all meetings, unless it be specially provided to the 
Contrary, all members present must vote. The voting is open, 
and a majority decides, the chairman having a casting as well 
fts a substantive vote.^ Kine members, or any smaller number 
ibrruiag an absolute majority of the council, are necessary for 
the transaction of business.* No councillor may vote upon or 
'discuss any matter in which be has a pecuniary interest.* At 
'tiie ordinary meetings the council sits with open doors,'" 

Special meetings may be summoned hy the chairman or by 
any three councillors ; two clear days' notice must be given 

' LockI Goveroment Act 1890, g 126. > §§ 138 and 129. 

* is 130 and 131. Manjr of theae elective rules apply alao to Motboume and 

Geelong (S§ HE, 121, and 140). ' gS If^B. 1S7. 

' SSnO, 177. ' SS 178 and 177. 

' g 171. In thfl case of a ravocation of a previous resolution, unleaa the 
'm greater than thoH at the tneeting irhich passed tbe resolution, 

a two-thirds majority (B 177). ' g 172. » g 173. » g 176. 
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in a borough, and four iii a aliire.' A " special order " 
only be issued if passed at a meeting of which special notioe^ 
hfts l>een given, ftud confirmed at a subsequent meeting, held 
not sooner than four weeks later, which has been advertisetl 
during the inten'al, once a week, in a local paper, and of wtiich 
each councillor has received special notice.' 

The council may appoint occasional or standing committees 
of itself, and may appoint a chainnan and fix a quorum in each 
case.' It may also appoint an office either within the district, 
or, in case of a shire, within five miles of the boundarj-,* and 
it must require its clerk to attend there during stated hours for 
the conduct of business.* It must keep proper minutes of 
its own business and that of its committees ; and these minutes 
are open to the inspection of councillors and creditors of the . 
municipality." 

The legislation of a municipal council consists of by-laiv; 
regulations, and joint-r^ulations." By-laws and regulations ^ 
are practically governed by the same rules, except that no 
regulation can impose a penalty.* A joint-regulation (except 
in special cases") requires the active concurrence of at least 
two municipalities. Each by - law and regulation of a 
municipality must be passed by "special order" {above 
described) of the council, and sealed with the common seal 
of the municipality.'* Eacli joint-regulation must go through 
a similar process in each municipality concerned in making it, 
except in cases in which the compulsory process is resorted toi" 
Notice of the proposed legislation must be published not 1 
than seven days before the confirming meeting, and the legi»i 
lation itself must be published in the OovemmerU OattiteJ* ' 
When the process has been properly gone through, the 
by-law, regulation, or joint-regulation has the force of law 
throughout the municipalities concerned ia making : 
takes effect from the date fixed by it for that purpose, o 
from the day succeeding publication." But the operation otJ 
all municipal lugislation is subjet-t to certain restrictions. 



> Local Gotammtut Act U60. % 178. 

• gS I8d anil IB7. 

' I 198. " i ' 
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• S 189- 'I 189. 

• 8« now U. '" j ISB. 
IcipalitiM nruw to con*ar. they uuT.be 

ti«ld boand, wilii the apiiruval of tlie Coreniot in CooucU, by > rogalation auU* 
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1. It must not contain matter contrary to any " public law " ' in force 
I in Victoria.^ 

2. It may be repealed by the Governor in Council, by Order publiaheJ 

in the Gowmmwit GaatU? 

3. It may be quaehed for illegality by tlie Supreme Court, upon the 

application of a resident ratepayer,* 

Moreover, a by-law or regulation may be regularly repealed 
by a subsequent by-law of the same municipality, and a regu- 
lation by a subsequent regulation.* The repealing legislation 
must observe the rule as to majorities before noticed.* A joint- 
regulation may be repealed by a subsequent joint-regulation.' 

The subjects upon which a municipal council may l^slate 
ty making by-laws are very numerous, and it is impossible here 
to do more than enumerate some of the most important. But 
it is worth noticing that such by-laws may be either of an 
original character, or they may be simply adoptions of a 
common form provided by the Local Government Act for 
certain cases.^ 

Taking first the cases in which the council may proceed 
directly to pass by-laws, we may enumerate the following 
subjects as coming within its jurisdiction. 

1, The management of slreeta and footways, including very wide 

powers for the prevention of nuisances of all kinde. 
S. The control and care of waterworka and drains. 

3. The management of wharfs, jetties, and piers belonging solely to 

the council aiid not within tlie operation of any Act relating to 
ports and liorbuura. 

4. The management of commons, public reserves, places of public 

recreation * or instruction, belonging to or placed under the control 
of the council. 

5. The regulation of buildings, including the removal of dangerous 

Btructures. 

6. The prevention of dangers from fire. 

7. The EUppreasiou of nuisances (generally, and of various Bpecial 

kinds enumerated}. 

8. The carrit^ of passengers or goods by public conveyances, such a« 

cabs, carts, and boats. 

' I.e. (presunighly) any law recopiiBeJ by the Supreme Court, and affecting 
9 colony genenrtUy. ' Local Qavemm«nt Act 1890, g 1S3. 

* i 208. * § 224. ■ § 207. 
' R V. SMrt i^Huntly, 13 V. L. R., 608. 

» L«al QovemmBnt Act 1890, § 207. ' g IBl (i. aud ii.) 

• The granting of liquor liieucae is witlun the jurisdiction of a specially 
wtituted Bystem of " tivensiug courts " (cf. Liceosiug Act 1890, S§ 49-84]. 
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9. The conduct of the business of the council and its officem 

10. The conduct of public meetings and ratepayers. 

11. The establishment and regulation of fairs, public sales^ labour 

marts, and offices. 

12. The supply and distribution of water from waterworks under the 

management of the council 

13. Sewerage and drainage.^ 

14. Lighting. 

15. Public decency and public health.' 

16. Quarrying and blasting operations. 

17. Traffic and processions.* 

18. The use of public baths and washhouses provided by the council^ 

19. The control of markets provided by the council.* 

Besides which the council have a general power of making 
by-laws for generally maintaining the good rule and govern- 
ment of the municipality.^ But it is doubtful if this genenJ 
power is worth very much.^ 

By way of indirect legislation, the council may pa« 
by-laws adopting existing provisions on the subject of 

a. The matters enumerated as Nos. 1 to 9 anU^ as subjectji uf Jirfi-: 
legislation. (These provisions are contained in Schedule 8 of tfc** 
Local Government Act 1890.)® 

6. Water supply. (Provisions contained in any Act of Parliaii.tn: 
authorising their adoption.) ® 

c. Any of the sections of Division I. of Part V. of the Water Act 1 '^i^' '.■ " 

And the council of a shire may by any by-law i.*xt».'ii«l : • 
any part of its district any of the provisions of Tart 1. nf :;.- 
Police Offences Act 1890." 

Moreover any council may make reticulations or jnin wi::. 
other councils in making joint regulations authorised by .i:.y 
provisions adopted under a {antc)}'- 

^ All public sewers and drains in a municipal district, and all M.'Wrr> v • 
drains in and under the streets thereof, whenever and however built, ar- \-'- : 
in the municipality and placed under the entire control of the coun- .\ I. . 
Government Act 1890, § 464). 

2 By § 16 of the Health Act 1890, the municipal council is practically r; ." 
the local Hoard of Health for the municipality. In this caj^acity it i-* li:.- ".■ 
subject to the control of the Hoard of I^iblic Health. 

» § 191 and Sched. 13. * % \d>0. « § 510. « § 191 \;x 

" See In re Council o/ JCipirfnn, Ex jtnrte Gurncr^ 1 W. and W. (L. n, 

» Loi-al Government Act 1890, § 191 (i.) 

^ § 191 (iv.) Sometimes these Acts empower direct legislation by tin ::. .■ [• 
cipali'ty {eg. Water Act 1890, § r»18). »" § 191 lii.) 

" § 190. These provisions arc already in force in all boroughs ^ibUi. » 
*2 § 192. 
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Finally, we have to see how the legislation of a municipt 
council is enforced. 

Disobedience to any by-law, regulation, or joint-regulatio 
of a municipal council or councils, lawfully made, is deeme 
an offence against the Local Government Act 1890,^ and ma 
be punished, in the absence of special provision, by fine in th 
discretion of the magistrate, not exceeding £20.^ 

And a by-law may also impose a penalty, or series ( 
penalties, not exceeding £20 * for any offence, or for any serie 
of offences which practically constitute one act.* But a 
ofiFender may not be prosecuted or punished for the sam 
ofiFence under the Local Government Act or municipal by-la^ 
and also imder the Police Offences or Health Acts.^ A docv 
ment certified under the hand of a municipal clerk as a tru 
copy of a by-law or regulation of his municipality or of a joini 
regulation as affecting his municipality, is prima fade evidenc 
of the fact.® 

^ Local GovemmeDt Act 1890, §§ 218, 535. 

^ § 536. The penalty is recoverable before two justices (§ 537). Cf. ali 
Police Offences Act 1890, § 99. ^ Local Government Act 1890, § 21' 

* R. V. ShvUr, 8 V. L. R. (L.) 138. ^ Local Government Act 1890, § 22] 

• § 223. 
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MINING DISTRICT BOARDS 



Thirty years ago, mining was the most important and popular 
industry in the colony. For some time past the popularity of 
the pursuit has been rapidly waning, until it is now estimated 
that less than 24,000 persons, of whom nearly one-sixth are 
Chinese, are engaged in it^ But its former importance has 
given the subject something more than a historical interest 
So much government machinery was needed to organise the 
goldfields in the palmy days of the " fifties," that the subject has 
left a broad mark, which will not for many years be effaced, 
upon the government of Victoria. 

The matter has two sides with which government is 
directly connected — ^the economic and the constitutionaL The 
economic aspect is due mainly to the old feudal rule which 
gave the Crown the right to claim all precious metals found 
within its dominions, whether on private or public land. The 
doctrine was firmly established on the outbreak of the gold 
fever in Australia, and is the key to the history of the subject 
from a public point of \4ew. The Crown has acted as landlord 
no less than as ruler, and this fact has given the mining 
legislation its economic aspect 

Putting aside this aspect, as not strictly within our 
province, and confining ourselves as much as possible to the 
constitutional side of the question, we proceed to sketch the 
mining system as a branch of local government 

^ Re]K>rt of the Mining Department for the qnarter ending 30th June 1890, 
pw 47. The precarioos ch&ncter of mining porsoits may be estimated from the 
fact that the total returns do not average £100 a jear for each indifidoal engaged 
in it. This sum, which takes no account of interest on fixed capital, la leas than 
the average wage of an unskilled labourer. 
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Mining Districts appear to date from the year 1855, wlien 
the Governor was empowered, with the advice of the Executive 
Council, to proclaim any goldfield as a district for the purpose 
of forming a local court.' There was no limitation as to 
number, but when the power was renewed by a statute of the 
year 1857, the number of goldfields was limited to six, unless 
upon the petition of the two Houses of Legislature,^ By the 
Mining Statute of 1865 " the limit was raised to seven, at which 
number it now remains,* the present mining districts of Ballaarat, 
Beechworth, Sandhurst, Maryborough, Castlemaine, Ararat, and 
Gippsland, containing a total area of 86,760 square miles.'* 
A mining district may by proclamation be divided into any 
number of divisions.^ Tlie district of Beechworth contains 
eighteen, the others various smaller numbers.' 

The legislative body of each mining district is its Board, 
which consists of ten members,* and to which four members are 
elected annually on the last Saturday in February', in place 
of the four senior members, who retire by rotation.* These 
members are distributed amongst the di\dsions of the district 
by proclamation, and receive remuneration out of a fund pro- 
vided by the Consolidated Eevenue.'" Eetiring members are 
re-eligible." 

Any male of the ago of twenty-one years, the holder of a 
miner's right or business licence, and being a natural-bora 
or naturalised subject of the Queen, resident within his 
division, may be elected a member of a mining board.'* Tlie 
qualification for an elector is the same.'^ But in each case the 
iner's right must have been held for at least three months.'* 
i is no special roll of electors, but each voter produces his 
iner's right or business licence, and may be called upon to 
Hiswer certain questions in proof of his qualification. '° In each 
matrict there is a returning officer, appointed and removable by 

^JSTit Ko. 37, % 18. ' 21 Vic. No. 32, § 13. 

J. No. 291, % 48. ' Minufl Act 1880, § 80. 

tt of Mining Department for quarter ending SOtli Jupe 1890, p. 47. 
• Act 1890, 1 SO. ' Report, p. 47. ' Mines Act ISSO, § 84. 
" S 87. " § 88. '" g 89. 

' Ibid. A "miner's right" is 11 Crown permit, entitling the holder to take 
n for porpoaes of mining and reetdence of a limited area of Croivn land, 
s licence" empowers the holder to occupy n limited troa of Crown 
■nd on a goldlieli! for purposes of residence and business (^g 4, 5, 11, 12). 
» 8 90, " §§ 96 and 97, 
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the Governor in Council.^ A member of a mining board may, 
by letter to the returning oflBcer, resign his seat^ He becomes 
disqualified for membership by the following events. 

1. Failure to attend four consecutive meetings. 

2. Insolvency. 

3. Conviction of felonj, perjurj, or infamous offence. 

4. Insanity.^ 

Each mining board must hold a meeting on the second 
Tuesday after a general election, and at such other times as 
it is convened by the chairman upon seven days* notice by 
advertisement in a local newspaper.* Five members form a 
quorum.* At the first meeting after a general election, it elects 
a chairman, who holds oflBce until the corresponding meeting of 
next year, unless he dies or resigns in the meantime.^ He has 
a casting, but not an ordinary vote.^ 

Each mining board may make by-laws, not affecting existing 
rights and liabilities, for the regulation of decision of disputed 
elections and the conduct of its own business, as well as for the 
settling of a large number of points arising in connection with 
the operation of mining and for prescribing the conduct of 
mining operations. It may also pass by-laws imposing rates 
upon land and machinery occupied or used for mining purposes.® 
All by-laws must be signed by members concurring therein, 
and sent to the law-officers of the Crown, who, if they are not 
contrary to law, certify and publish them in the GovemmerU 
Gazette, Twenty-one days after publication they come into 
operation, and have the force of law throughout the district, or 
that part of it to which they are made applicable.* But such 
by-law cannot prevent the operation of a municipal by-law, and 
any person, upon due notice advertised, may state his objections 
in writing to the law officers, who thereupon bring the matter 
before the Governor in Council, by whom the by-law in question 
may be revoked.^^ The proper court in which to enforce a by- 
law of a mining board is the court of the warden of the 
district, which has power to inflict a penalty of £10 for its 
breach.^* 

» Mines Act 1890, § 85. « § 86. ' § 104. 

* § 101. » § 103. • § 102. 7 § 103. 

' § 106. (Tlie provisions are too technical to be stated in detaU.) 

• § 107. »" § 108. " § 289. 



2. EXECUTIVE 

CHAPTER XXXIX 

MUNICIPAL AND MINING OFFICIALS 

A MUNICIPAL council does much of its own executive businej 
directly, just as the Legislative Assembly does. It may tret 
(subject to certain precautions) with the conductors of offensi\ 
works for their removal upon payment of compensation/ : 
may register dancing saloons,^ may sell, purchase, and leas 
lands,' may borrow money for permanent works or the paj 
ment of its debts,* may enter into contracts for various pui 
poses,* may take land compulsorily on payment of compens£ 
tion,® may open, close, construct, manage, and alter street 
bridges, and other means of commimication,'^ may construe 
and maintain sewers and drains,^ may provide baths and wasl 
houses,* construct and establish markets,^^ and provide place 
of recreation and amusement.^^ All these functions, at leas 
in their initial stages, must be performed by the council in it 
corporate capacity, and cannot be delegated to oflBcials. Br 
to conduct the routine business of the municipality, and carr 
its legislation into effect, certain officials are appointed by th 
council, some of whom are constitutional, i.e. contemplated b 
the general scheme of local government as essential to eac 
municipality ; the others are merely ministerial, appointed s 
convenience requires. 

The first of these is the Chairman of the Council, who, i 
the case of a borough, is called the " Mayor," and, of a shir< 

1 Local Government Act 1890, §§ 226, 227. ^ §§ 228-230. » §§ 232-23 
* §§ 804-860. » §§ 874-877. « §§ 878-887. ' §§ 888-46; 

» §§ 464-469. » § 480. " §§ 482-610. " § 612. 
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the " President," The chairman is elected by the council, and 
holds office till the next annual election of the council, unless 
he has previously resigned, lost Ma seat on the council, or 
been ousted by the Supreme Court,' He presides at all meet- 
ings of the council, and takes precedence at all municipal 
proceedings within the district.'' The council may, preWously 
to the election of a chiiirman, vote an allowance to the oQicu 
for the ensuing term, of an amoimt not exceeding three per 
cent of the gross income of the municipality for the year.' 
The president or mayor of a municipality is a: officio a justice 
of the peace for every bailiwiclc in whicli any part of his 
municipality is situated, and continues as such until twelve 
months after his vacation of ofBce, pro\"ided he retains his 
<lualification.* As we have seen, he has various duties with 
regard to the municipal roll, and the conduct of elections.* 

A Tkeasurer must also be appointed by every council, 
and by hiin all monies payable to the municipality are 
received." He must give security upon his appointmenL^ 
The mention of the treasurer naturally leads us to consider 
the nature of tlie re\'enue of a municipality. 

In such revenue there are, broadly speaking, three great 
items — rates, endowments, and loans. It may be objected 
that loans are not really revenue,' inasmuch as they can only 
be raised for works of a permanent character, and have, of 
course, to be repaid. This is quite true, but it is convenient 
to treat of loans in the present place 

1. Uma. All Und within a municipslily, whether occapied or not, 
except thftt lievoted to public, religions, or cluritable purpcMes, or 
\o miDing,' ii nteftlile property.'^ Its net anniiAl raJoe is amoaaed 
by Talaers appoiutvd by the council," subject to an appeal irithin 
one month to the justices in petty Eeaeions.'^ Upon this raluotiaii 
the nmnctl must in every year lery a nte, known aa the " G«nenil 
Bate," not exceeding halT-a-trown and not Igm than, jlxpenoe in 
the pounJ," which is primarily payable by the occupier, and, fail- 
ing him, by the owner of each tenemeDt.'* But before nuking 

' Local Gorenuncnt Act 1S90, g «0, 61. ■ $S 61 and M. ■ | «S. 

* Jiwticts Act IS90, 1 13. • A»l/, pp. 33% 333. 

* UkxI GoTornmmt Act 1S»0. S HI. H7. ' S U<> 

* 1 338. (Loan* da not Tonu [Sit of "oidinary iwontn." tlu "ntonkipal 
(tui<I.''|3Sa} 

* /.«. mining on Cmrn landi (Local Gonnment Act, ISM, | MV 

"Itis. "1318. "jxro. ■*|S5& "aasT.aML. 
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aach rate, tiie council must frame an estimate showing the neceaaity 
for it. And tiiis estimate must be entered in the rate-book.^ Where 
a municipality is eubdivided, at leoat half the amount received in 
" general rates " during the year, deducting all payments made on 
account of loans, must be apportioned and expended among the 
subdivisiona in proportion to the amount of their contributions.* 
Moreover the council may by"special ordei"^ levy a "separate 
rate" upon a iiarticulnr portion of the municipality, for the pur- 
pose of effecting a work which in ita opinion will be for tlie special 
benefit of that portion, and this "separate rate" ia payable only 
by the occupiers (or, failing them, the owners) in that portion,* 
and is treated as a separate fund for the special purpose for which 
it is levied.^ And thirdly, a conacil niay levy, in a similar way, 
"eitra rates" npon any subdivision or subdivisions of its muni- 
cipality, to be expended wholly upon such anbdivision or subdivi- 
sions,'^ But such " extra rates " can only be made upon the request 
of the councillors for the subdivision,' and the total amount of 
"extra" and "general" rates for any one year upon any subdivi- 
sion must not exceed half-a-crown in the pound on the net annual 
value of ita rateable property.^ The fund produced by "extra 
ratea" is liable to a proportion of the general expenses of the 
municipality." 
All rates may be made for and payable at such periods as the council 
Bcea fit, but notice of the intention to levy a rate must be circulated 
in the neighbourhood one week previously to the levy,^" A pro- 
posed rate must be fairly transcribed into the " rate-book," which, 
both before and after the levy, is open to the inspection of persona 
interested." Appeal from the making of a rate lies to the general 
sessions of the b^iwick in which any part of the municipality ia 
situated,'* The court may amend the rate in respect of the appel- 
lant, or quash it in foio.'^ 
The payment of rates may be enforced by — 

0. Proceedings before any justice or by " action of debt " in any 
court having jurisdiction,'* (An occupier or owner parting with 
his interest before the expiration of the period for which the 
rate ia levied is liable only for a proportionate amount. ''') 
h. Taking possession of the property rated, and leasing it to pro- 
vide for payment. This remedy cannot be adopted till rates 
are in arrear for five years. Unless the property is released by 
payment of arreare within thirty years, it vests absolutely in 
the municipality." 

> Local Oocermnent Act ISQO, g -25». > g 242. 

> K 260, SSI. 
P m 283, 268. » a 284. " g 266. 

"S271. " §§872,2/3. 

" § 277. (Apparently if the appellant objects only to the amount uaosaed 
pon his property ho iimy appeal to petty sessions, g 278.) " §3 278, 27B. 

■■ 9 288. (I Iftho action of " debt "atilloxUts.) "8262. 

H 287-303. 





344 MUNICIPAL AND MINING OFFICIALS pait it 

2. EndjQfmMnd, Whenever any monies are voted out of the consi^- 

dated fund of the colony for the endowment of manicipalides, 
they are payable in the following way. Each borough reoeiTei 
a sum equivalent to and each shire a sum double of the amocnx 
received by it in " general " rates during the previoua year, apr>9 
a maximum basis of a shilling rate. But no borough is to reoeiTe 
in any year an endowment of more than X2000. If the foa 
voted by Parliament will not suffice to pay these amounts, each 
municipality bears a proportionate reduction.^ The endowmtn: 
is payable in equal moieties in the months of March and SeptemUr,- 
but before the 3l8t of January in any year succeeding that ii 
which endowment has been received, the council must forward t 
the treasurer of the colony a statement (verified by the scJeinr 
declaration of its treasurer or clerk) showing the expenditUR of 
such endowment, and also a statement containing full particolin 
of its rating assessment and receipts.^ 

3. Loans, The council of a municipality may borrow money npci 

the municipal credit for two purposes only, vi2., 
a. The construction of permanent works.* 
6. The repayment of the principal of previous loansL^ 
Every loan must be raised by debentures of the municipality paTiM- 
to bearer, under the seal of the municipality, and signed by the 
chairman, clerk, and treasurer of the municipality.^ The tot&! 
amount which the council may borrow for permanent work:* > 
limited to ten times the average income of the municipal itv fr^c 
general rates, on a maximum basis of one shilling and sixpencv \l 
the pound, for a period of three years next preceding; tlie n* ::••. 
for a loan.^ The total amount which it may borrow f<.»r llic n.]-..}- 
ment of outstanding loans is limited to the princii>al owiu^ tl>r- 
upon,^ deducting the amount of any sinking fund set aside t•.•^»l^:• 
the repayment thereof.^ Any councillors who concur in rai-in.: - 
loan beyond the statutory limits become personally liable fr ::• 
repayment, and cannot recoup themselves out of the muni :!-il 
funds. 
Notice of intention to raise any loan must be publislied by th- 
council for one month before the adoption of the pn»iK>:t: :.. 
and such notice must specify the purposes for which the l«:*in :- 
sought If it is for works, it must state that the ]>lanii, spvcit' .,- 
tions, and estimates can be seen at the municijval office5.^'' Al'- 
twenty persons on the municipal roll may obtain a pUhitcit'. up :. 



^ Local Government Act 1890, §§ 351, 352. « § 397^ 3 ^ ^^^ gr^ 

^ A list of " permanent works " is given in § 311. They include the i^lp^;v. • 
ment of streets and bridges, and the construction of sewers, waterworks, »ri»- 
works, municipal offices, markets, baths, hospitals, asvlums, etc. 
"* § 305. 

§§ 312-317. Each debenture must contain various particuUrs concerning 
the loan. 

' §§ 306 and 309. A " city " has further powers (§ 349). 
8 § 306. » § 310. 10 § 320. 
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the question, coaducted, as nearly as may be, in tlie manner of a 
muaictpal election.^ If there is no opposition, or the pUbiicite 
approves, the council prooeeda to authorise the loan by "Bpecial 
order,"^ and debentures are issued.* No loan must be for a longer 
period than thirty years.* And the council must at once com- 
mence the annual investment of a Bum not less than two per cent 
of the amount of the loan in Victorian Government stock, to form 
a sinking fund for its repayment. This fund stands in the joint 
names of the treasurer of the colony and the municipality in 
question, the interest accruing from it is added to the capital sum, 
aud when the debentures fall due, it is applied towarda their 
repayment.^ If the council is able to repurchase its debentures, 
it is entitled to withdraw so much of the sinking fund as, in the 
opinion of the Commissi oners of Audit, will leave enough to meet 
the outstanding liability,^ The holders of debentures under 
different loans rank in order of time priority against the general 
assets of the municipality, but each sinking fund is primarily 
applicable to the disohai^e of its own loan.' A receiver of the 
rates of a municipality may be appointed by the Supreme Court 
on the petition of a debenture holder whose principal or interest 
is unpaid.^ Municipal creditors have, of course, no claim on the 
consolidated fund of the colony.* 

Besides these three great items, there are many miscel- 
laneous incomings to a "municipal fuud," such as tolls, 
fines for breaches of by-laws, payments for use of municipal 
property, anil the like. All monies coming to the munici- 
pality, and amounting to the sum of £20, must be paid into a 
bank within seventy-two hours after their receipt, or witliin 
fluch shorter time oa the council may direct."* In addition to 
the ordinary items of expenditure, a municipal council is 
pressly authorised to expend its funds upon — 

a. Expenses of obtaining Acts of Parliament," 

6. Repurchase of its own debentures.^'' 

e. Eipenses of preparing pariiaraentary municipal rolls.'* 

Each municipality htia also a Municipal Clerk, appointed 
' the council, wlio, in the case of a borough, is called the 

' Local Ooverument Act 1890, §§ 321-326. 

' In this cue the co&finning order requires the sanction of an ibHlate 
m^ority ot the conncil And if the loau is for works which will necessitate 
the compulsory taking of land, the order for the works must rvccive the sanction 
of the Minister (9 327). ' §323, * §318. 

•88380.331. "§332. ' ^ 337, 3«. '§338. 

' flUB. " §241. " §239. 

■ gSIS. " § 240. 
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" town clerk," in that of a shire, the " shire secretary," ' The 
municipal clerk is, in effect, the chief literary otBcial of the 
mnnicipalily. His duties are too numerous to detaiL Tliey 
include, amongst others, the signature of new and the destruc- 
tion of repurchased debentures,^ the attestation of accounts sent 
up to the central government,* the preparation of the municipal 
roll,* and the representation of the council in legal proceedings.* 
Each municipal council also appoints a Suhvkyor, whose 
duties are mainly concerned with the construction and main- 
tenance of mtmicipal works, and the administration of the 
immovable property of the mimicipality. No person can he 
appointed sur^-eyor or engineer to a municipahty imless he 
holds an official certificate of his ([Balification as a Surveyor 
of Land and Works, and a special body, the "Municipal Sur- 
veyors' Board," exists to grant certificates of competency or 
qualiticatjon.* 

In addition to these necessary officials, a municipal council 
may appoint valuers, collectors, health officers, inspectors, and 
other officers necessary to the performance of its dutiea^ All 
officers employed by a municipal council must render accounts 
at times prescribed by the council,* they must, if entrusted with 
money, give security for their fidehty,' and they are forbidden, 
on pain of forfeiture of office and a penalty of £100 recover- 
able at the suit of a common informer, to exact or accept any 
fees other than their official salary, or to have any interest in 
a bargain or contract made by the couneiL" 

But besides these officials appointed by the council, ereiy 
municipality has one or more important officials, known as 
Auditors, who are directly elecieil by the ratepayers. Their 
election takes place annually, at the same time as the annual 
election of councillors, and in the same way, except that the 
auditor or auditors of a municipahty is or are elected firom tlie 
whole constituency, irrespective of subdivisions.'* Moreover, 
in addition to the elected auditors, the Governor in CouncQ may 
appoint an auditor for any Uiunicipolity." The remoneratioD 
of the auditors is paid out of the municipal fund, but is fixed 
by the GovBraar in Council," The accounts of a municipolily 
> LonlG 
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must be balanced to the 30th September in 'each year, and 
after l)eing audited in the presence of the parties interested, 
must be piiblished .and lie open for inspection.^ As finally 
settled, they are passed by the council at its ordinary meeting, 
on which occasion ratepayers and creditors of the municipality 
are entitled to be present, but not to take part in the proceed- 
ings.^ Upon the request of 20 ratepayers, accompanied by a 
deposit of £50, the Governor in Council may direct a " special 
audit " by specially appointed auditors. Such special auditors 
report to the Minister, and if their report ia unfavourable, the 
specified items may be disallowed with costs out of the muni- 
cipal fund.' 

With regard to mining officials there is not very much to 
be said. The Governor in CouncQ is empowered to appoint 
auch officers and for such liistricts and divisions as he shall 
think fit, for the making of inspections and surveys and regis- 
tration of claims and mines, and for such other purposes as 
may be required.* Under this authority, the following officials 
ore usually appointed for a mining district. 

1, The WiRDEN, who ia the executive head of the district, and also 
acts iu many caaea in a judicisi capacity. He receives and decides 
upon the due formalities of appUcationa for mining leases and 
licences,* and hears objections to their reception,^ he appoints 
persons to assist him as assessors in his judicial capacity,' inspects 
disputed "claims,"^ authorises entry on claims to view alleged 
encroachments,* conducts the inquiries necessary before a lease of 
mining rights is granted over private property,^" and orders con- 
tributtons towards the cost of pumping machinery by the otrners of 
claima benefited thereby." In his judicial capacity he has a general 
jurisdiction to hear such matters as are cognisable by the Court of 
Mines of his district, as well as claims to the possession of Crown 
land under a licence, and debta alleged lo be due under mining 
partnerships or under the provisions of the Mvna Act 1890 
(where no other remedy ia provided).'^ He may also grant injunc- 
tions in cases of urgent necessity ,^^ and for disobedience to his 
orders (other than for payment of money) he may commit to 
prison.'* But hia jurisdiction in debt or contract is limited to 
.£100,*^ and an appeal in most cases lies &om his decision to the 

' Local Govenmient Act ISflO, S§ 360-3B3, 

» g 384, and see Rippm v. Dmia, S V, L. K, (L. ) 81, 

■ g§ 366-372. * Mines Act 1890, §80. ' § 05. 

' 1 68. ' § 228. ' % 233. " S 1\i. 

" S 806 and achednle 33, " g 373. '= g 2ia. Sue also g 310, 

S2«, " §249. "> §216. 
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Court of Mines of the district^ When either of the ptities 
demands it, or the warden himself thinks it expedient, he is isntted 
by four expert assessors.^ 

2. The Wardb^i's Clerk, who acts as the warden's representatiTe in 

formal business.^ 

3. The Mining Reoistbar, who acts under the direction of the Mine^ 

Department in the compiling of information and supply if 
statistics, and under the by-laws of the Board of the District in 
the registration of claims, residence areas, and other particukn of 
the mining industry.^ 

4. The Mining Survetor, who is not exclusively occupied in officii! 

business, but who, under the direction of the Mines Department 
and the District Boards, does certain surveying work for which bf 
is entitled to certain fees.^ For example, he makes a survrT 
whenever an application is made for permission to mine on pnvatt 
property.® 

5. The Inspector of Mines, who, when authorised by the Mini^i-r 

or by a police magistrate, or upon the complaint of a miner work- 
ing therein, must inspect any mine, together with its machinerr. 
to see that the provisions of the Mines Act relative to the saftty 
of miners ane being complied witL^ Moreover, the minin; 
manager of any mine in which an accident attended with sehon* 
injury to any person has happened, must give notice to the local 
inspector within twenty-four hours, under penalty of a fine d 
£60.8 
Besides these officials appointed by the Governor in Council, evert 
Mining Board is entitled to appoint such officials for the inF]»ecti'-s 
of channels, enforcement of by-laws, and collection of rat«r- a» i*. 
may think fit® But, as a matter of fact, this iK)wer is very wrii}. 
if ever, acted upon.^^ 

1 Mines Act 1890, § 254. - § 229. ' § 220. < Cf. <-,y. § 32. 

Schedule 33, Api>endix B. ^ Schednle 33, Roj?^ 6-10. 

7 § 367. 8 § 370, 376. » § 109. 

^^ For many of the details in the last part of this chapter, which it v aim «t 
impossible to obtain from documentary sources, I am indebted to the kindnM» vf 
A. W. Howitt, Esq., F.R.S., Secretary for Mines in the colony of Victoria. 



3. JUDICIARY 

CHAPTER XL 

COUNTY COURTS 

In examining the local administration of justice, we shall hav 
to discuss three items, — county courts, magistrates' courts, an 
courts of mines. We will begin with county courts, but w 
shall see ultimately that there is a substantial connectio: 
between all three. 

County courts are the modem successors of the old Court 
of Requests, established for the decision of small civil casei 
principally relating to recovery of debts. We have seen thes 
introduced into New South Wales proper, and their extensio: 
to Port Phillip.^ Soon after separation, they were abolished t 
make way for the new system,^ which has been since amplifie 
in many directions.* 

County courts are from time to time established and hel 
at places proclaimed by the Governor in Council.* Strictl; 
speaking, each court has jurisdiction throughout the whole c 
Victoria ; but if, on the hearing of a common law plaint, i 
appears that the defendant does not reside, and that the cans 
of action did not arise within 100 miles of the court, or tha 
the defendant resides at least 10 miles nearer to some othe 
court (the cause of action not arising nearer the court chosei 
than such other court), the defendant is entitled, as a matter c 
right, to a non-suit.^ 

1 Ante, p. 30. « By 16 Vic. No. 11. 

» Cf. e.g. 21 Vic. No. 29, 28 Vic. No. 261 ("County Courts Statute 1865' 
33 Vic. No. 345 ("County Courts Statute 1869"), 40 Vic. No. 556, 50 Vi( 
No. 907, 61 Vic. No. 942, etc. * County Court Act, 1890, §§ 3 and 7. » § I 
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Court of Mines of the district^ When either of the parties 
demands it, or the warden himself thinks it expedient, he is assisted 
by four expert assessors.^ 

2. The Warden's Clerk, who acts as the warden's representative in 

formal business.^ 

3. The Mining Registrar, who acts under the direction of the Mines 

Department in the compiling of information and supply of 
statistics, and under the by-laws of the Board of the District in 
the registration of claims, residence areas, and other particulars of 
the mining industry.* 

4. The Mining Survetor, who is not exclusively occupied in official 

business, but who, under the direction of the Mines Department 
and the District Boards, does certain surveying work for which he 
is entitled to certain fees.^ For example, he makes a survey 
whenever an application is made for permission to mine on private 
property.® 

5. The Inspector of Mines, who, when authorised by the Minister 

or by a police magistrate, or upon the complaint of a miner work- 
ing therein, must inspect any mine, together with its machinery, 
to see that the provisions of the Mines Act relative to the safety 
of miners are being complied with.^ Moreover, the mining 
manager of any mine in which an accident attended with serious 
injury to any person has happened, must give notice to the local 
inspector within twenty-four hours, under penalty of a fine of 
£50.8 
Besides these officials appointed by the Governor in Council, every 
Mining Board is entitled to appoint such officials for the inspection 
of channels, enforcement of by-laws, and collection of rates as it 
may think fit® But, as a matter of fact, this power is very rarely, 
if ever, acted upon.^^ 

1 Mines Act 1890, § 254. * § 229. » § 220. < Cf. cgr. § 32. 

« Schedule 33, Api)endix B. ^ Schedule 38, Regs. 6-10. 

7 § 367. « § 870, 376. • § 109. 

^^ For many of the details in the last part of this chapter, which it is almost 
impossible to obtain from documentary sonrces, I am indebted to the kindness of 
A. W. Howitt, Esq., F.R.S., Secretary for Mines in the colony of Victoria. 



3. JUDICIARY 

CHAPTER XL 

COUNTY COURTS 

In examining the local administration of justice, we shall have 
to discuss three items, — county courts, magistrates* courts, and 
courts of mines. We will begin with county courts, but we 
shall see ultimately that there is a substantial connection 
between all three. 

County courts are the modem successors of the old Courts 
of Requests, established for the decision of small civil cases, 
principally relating to recovery of debts. We have seen these 
introduced into New South Wales proper, and their extension 
to Port Phillip.^ Soon after separation, they were abolished to 
make way for the new system,* which has been since amplified 
in many directions.' 

County courts are from time to time established and held 
at places proclaimed by the Governor in Council* Strictly 
speaking, each court has jurisdiction throughout the whole of 
Victoria ; but if, on the hearing of a common law plaint, it 
appears that the defendant does not reside, and that the cause 
of action did not arise within 100 miles of the court, or that 
the defendant resides at least 10 miles nearer to some other 
court (the cause of action not arising nearer the court chosen 
than such other court), the defendant is entitled, as a matter of 
right, to a non-suit* 

» AnU, p. 80. » By 16 Vic. No. 11. 

» Of. e.g. 21 Vic. No. 29, 28 Vic. No. 261 ("County Courts SUtute 1865") 
33 Vic. No. 845 ("County Courts Stotute 1869"), 40 Vic. No. 656, 50 Vic. 
No. 907, 51 Vic No. 942, etc. ♦ County Court Act, 1890, §§ 3 and 7. • § 5. 
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Court of Mines of the district^ When either of the parties 
demands it, or the warden himself thinks it expedient, he is assisted 
by four expert assessors.^ 

2. The Warden's Clerk, who acts as the warden's representative in 

formal business.^ 

3. The Mining Registrar, who acts under the direction of the Mines 

Department in the compiling of information and supply of 
statistics, and under the by-laws of the Board of the District in 
the registration of claims, residence areas, and other particulars of 
the mining industry.* 

4. The Mining Survetor, who is not exclusively occupied in official 

business, but who, under the direction of the Mines Department 
and the District Boards, does certain surveying work for which he 
is entitled to certain fees.^ For example, he makes a survey 
whenever an application is made for permission to mine on private 
property.^ 

5. The Inspector of Mines, who, when authorised by the Minister 

or by a police magistrate, or upon the complaint of a miner work- 
ing therein, must inspect any mine, together with its machinery, 
to see that the provisions of the Mines Act relative to the safety 
of miners are being complied withJ Moreover, the mining 
manager of any mine in which an accident attended with serious 
injury to any person has happened, must give notice to the local 
inspector within twenty-four hours, under penalty of a fine of 
£50.8 
Besides these officials appointed by the Governor in Council, every 
Mining Board is entitled to appoint such officials for the inspection 
of channels, enforcement of by-laws, and collection of rates as it 
may think fit® But, as a matter of fact, this power is very rarely, 
if ever, acted upon.^^ 

1 Mines Act 1890, § 254. « § 229. ' § 220. •• Of. eg, § 32. 

«^ Schedule 33, Appendix B. * Schedule 33, Regs. 6-10. 

7 § 367. ■ § 870, 376. • § 109. 

^^ For many of the details in the last part of this chapter, which it is almost 
impossible to obtain from documentary sources, I am indebted to the kindness of 
A. W. Howitt, Esq., F.R.S., Secretary for Mines in the colony of Victoria. 
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CHAPTER XL 

COUNTY COURTS 

In examining the local administration of justice, we shall have 
to discuss three items, — county courts, magistrates' courts, and 
courts of mines. We will begin with county courts, but we 
shall see ultimately that there is a substantial connection 
between all three. 

County courts are the modem successors of the old Courts 
of Requests, established for the decision of small civil cases, 
principally relating to recovery of debts. We have seen these 
introduced into New South Wales proper, and their extension 
to Port Phillip.^ Soon after separation, they were abolished to 
make way for the new system,* which has been since amplified 
in many directions.' 

County courts are fix)m time to time established and held 
at places proclaimed by the Governor in Council* Strictly 
speaking, each court has jurisdiction throughout the whole of 
Victoria ; but if, on the hearing of a common law plaint, it 
appears that the defendant does not reside, and that the cause 
of action did not arise within 100 miles of the court, or that 
the defendant resides at least 10 miles nearer to some other 
court (the cause of action not arising nearer the court chosen 
than such other court), the defendant is entitled, as a matter of 
right, to a non-suit.* 

1 AnU, p. 80. » By 16 Vic. No. 11. 

» Cf. e.g. 21 Vic. No. 29, 28 Vic. No. 261 ("County Courts SUtute 1865") 
33 Vic No. 845 ("County Courts Statute 1869"), 40 Vic. No. 656, 50 Vic. 
No. 907, 51 Vic. No. 942, etc. * County Court Act, 1890, §§ 3 and 7. • § 6. 
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Not more than nine barristers or advocates of seven years' 
practice may be appointed by the Governor in Council to be 
judges of county courts in Victoria.^ Such judges hold office 
during good behaviour. The Governor may remove them for 
absence from Victoria without leave, for incapacity, and upon 
the Address of both Houses of the Legislature.* Each judge 
presides over such courts as may be assigned to him by tht 
Governor in Council, but his jurisdiction runs throughout tk 
colony.^ A county court judge may not practise at the l<ir. 
nor sit in Parliament,* and he may be compelled to reside 
within his district.^ 

In addition to the judge, there are appointed for eacL 
county court one or more registrars, who may appoint deputits 
to act for them in cases of emergency, and one or more bailiff? 
(removable by the judge for inability or misbehaviour), wiili 
power to appoint assistants by writing under their hand*.* 
The registrar's duties are, briefly, to conduct the admini- 
trative business of the court, especially the proceedings pri'-r 
to the hearing. He issues and receives all process, decides "U 
points of practice, administers oaths, receives fees and otht-r 
monies, prepares lists of causes for trial, and registers onUr- 
and judgments." Assistant registrars may be appointed at pla-.»- 
at which no courts are held, to conduct preliminarj' pntcc--.' 
The duties of the bailiff are, briefly, to execute the process • : 
the court, by serving notices and summonses, enforcing warraii> 
and levying executions.^ Oflicers of the court must nca ':•:• 
concerned for any party in any proceeding before it. ;ii:i 
registrars and bailiffs must not perform one another s dutit-i. 
Both registrar and bailiff* give security for the due performan-,- 
of their functions.^^ Any registrar, assistant, or deputy pnxx*t»iU-: 
against for any act done in obedience to a waiTant issutnl I y 
him may plead the warrant and the judgment ujx)n which i: 
is founded as a justification; in similar cases, the l>ailitf ••: 
his servants may justify under the warrant alone.^" And .ill 
actions brought against any person for anything done un:- : 

1 County Court Act 1890, § 9. = § 10. ' § 12. 

* § 14. There seems to be no restriction upon his accepting any other off..*. 
He is not within the provisions of the Public Service Act (see Public Service A:: 
1890, § 3). 6 § 24. • §§ 25, 26, 33. ' § 31. 

8 §§ 27 and 28. » § 34. w § 36. 

" § 38. ^ % 40. 
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the County Court Act must be commenced within six calenda 
months after the commission of the act complained of.^ A] 
constables and police oflScers must aid in the execution c 
coimty court process.^ 

Subject to the limits of locality previously mentioned, th 
jurisdiction of a county court extends to the following cases— 

1. All personal actions where the amount, value, or damages sougl 

to be recovered do not exceed j£500.^ 

2. All actions of replevin where the goods seized do not exceed i 

value £600. (The action must be brought in the court nearei 
to which the goods are situate.)* 

3. All actions of ejectment in which the value of the premises, tt 

possession whereof is sought to be recovered, does not exceed £6 
a year, or where the rent (exclusive of ground rent) does n( 
exceed that sum.^ 

4. All suits for account, administration, execution of trusts, foreclosui 

or redemption of mortgages, specific performance of agreements f( 
sale, purchase, or lease, appointment of guardians to or maintenam 
or advancement of infants, and dissolution or winding up < 
partnerships or companies, where the property in question do( 
not exceed in amount or value the sum of J^500.^ 

5. All such actions of tort as may be remitted by the Supreme Cou: 

upon the affidavit of the defendant that the plaintiff has no visib 
means of support^ 

But no coimty court may try any action for — 

1. Seduction, 

2. Breach of promise of marriage, 

3. Decision of title to a toll, fair, or franchise, 

unless — 

1. The parties have consented in writing to the jurisdiction,® or 

2. The case has been remitted by the Supreme Court® 

The Supreme Court has power, within certain limits, 1 
order a transfer from the county court to the Supreme Cour 
in cases where it shall consider the latter the preferab! 
tribunal.^® 

A judgment in the county court is enforceable by execi 
tion against the goods of the judgment debtor,^^ by attachmei 
of debts due to him, and by charge on stock or shares standir 
in his name, of which he is beneficial owner, and even I 

1 County Court Act 1890, § 41. 2 § 43. s § 43. 4 § ^s. « § 11 
' § 121. The court has power to entertain proceedings for injunction in \ 

cases otherwise falling within its jurisdiction. ^ § 51. 

8 § 48. » § 61. i<> §§ 62 and 123. 

^ § 99. (There is a reservation of wearing apparel and tools of trade up 

£10.) 
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arrest of the debtor's person.^ The bailiff of one county coon 
is bound to enforce the warrant of another,' and a coontr 
court judgment may be registered in the Supreme Court asd 
execution issued thereupon,' But an appeal lies from a judg- 
ment, decree, or order (not being an order of commitment) of a 
county court to the Supreme Court by special case or motion, 
provided that the point be raised within a limited time, and a 
deposit paid to cover costs.* The Supreme Court may affinii 
or reverse the decision appealed fix)m, or order a rehcirin;' 
before itselt* A county court judge may also reserve any 
question for the decision of the Supreme Court.* 

Judgments of county or other local courts of record in any 
other Australasian colony may now be enforced in Victoria, 
provided that, upon adoption of a reciprocal policy, the Governor 
in Council has made a proclamation to that effect/ 

It must be remembered that county courts are also, 
practically, local Courts of Insolvency (cf. ante, p. 322). 

1 County Court Act 1890, §§ 107, 108, 115, and 117. > § 101. ' { lOi 
* §§ 133, 184. » § 133. • § 186. ' §§ 137-H5. 



CHAPTER XLI 

magistrates' courts 

The specific title of every magistrate in Victoria is "justice of 
the peace." Many of the justices have other oflBces, of a more 
important character, which influence their powers as justices, 
but, in order that they may act in a magisterial capacity, they 
are specially invested with the titla It is generally known 
that the oflBce of "justice of the peace " is very ancient It 
goes back beyond question to the fourteenth century, and there 
are traces of similar offices at a still earlier date. As the 
powers of the autonomous local authorities disappeared in 
England, their pletces were gradually taken by these officials,, 
imtil the whole character of the local administration was 
changed. For it has always been a distinguishing feature of 
the office that it has been created by the Central Government^ 
whereas the older local authorities were created by the locali- 
tiea Every justice of the peace holds his office from and at 
the pleasure of the Crown. Another remarkable feature of 
the office is, that from early times, though not from its com- 
mencement, it has been of an honorary character. The over- 
whelming importance of the justices in local administration 
dates from the time of the Tudors and the Reformation. 
Justices of the Peace in Victoria are of two kinds — 

cu Specially appointed. 
b. Ex officio, 

a. In every bailiwick ^ such and so many justices as are 
necessary are " assigned " by Commission under the seal of the 
Colony to keep the peace,* The Commission is in the Queen's 

> For b&iliwickB cf. Sapreme Court Act 1890, §§ 41 and 42, and Sched. 8. 

> Justices Act 1890, § 12. 
2 A 
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name and is signed by the Governor.^ Justices thus spedally 
appointed have jurisdiction only in their own bailiwicks. At 
present there are in Victoria between two and three thousand 
of such justices.^ 

h. The following persons are ex offi/no justices of the peace— 

1. Members of the Executive Council, ' 

2. Judges of the Supreme Court, 

3. Chairmen of General Sessions, 

4. Coroners and deputy coroners, 

5. Police magistrates. 



for every bailiwicL 



6. The president of every shire and 

the mayor of every borough, 

7. The mayors and mayors elect of 

Melbourne and Geelong, 



for every bailiwick in which 
any part of their mimid- 
pality is situate, darifi^ 
their terms of office, ind 
twelve months afterwirdi' 



No insolvent is capable of acting as a justice, and the 
Governor in Council may prohibit any justice from acting.* 

The duties of justices are now so numerous and important 
that it will be impossible to give more than a brief outline of 
them. The simplest way will be to note the different capaci- 
ties in which a justice may act, and shortly touch upon his 
duties in each. 

Broadly speaking, a justice acts in three capacities — 

a. As a magistrate out of sessions. 

6. As a magistrate or judge in petty sessions. 

c. As a magistrate or judge in general sessions. 

a. The great function of a justice out of sessions is :• 
receive information of the commission of offences, and to j-nr- 
]iare the cases for trial. 

Having heard information, either by mere statement -r 
oatli, which raises in his mind a reasonable probability oi ^ 
offence having been committed, he issues a summons calling:"- 
the accused to appear and answer the charge, or, if the inf-r- 
niation has been on oath and an indictable offence is charj^d. 
he may issue a warrant ordering his immediate arrest* If thr 
accused does not obey the summons, a warrant may aL^^ ^ 
issued after sworn proof of service.^ A justice may ci>mj«t:l 
tlie attendance of witnesses, and the production of documents.* 

* Justices Act 1890, Sched. 3 (form). ' Ex relatione the Crown 04* 

'^ Justices Act 1890, §§ 13 and 14. * §§ 15 and \t 

19 and 32. « § 30. 7 § 32 (3). 8 § 29 (3). 
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During the preliminary hearing, the witnesses for the 
prosecution are examined on oath, they may be cross-examined 
by the accused or his counsel, and their depositions are taken 
down by the justice and signed by them."' Such examination 
is n9t a judicial proceeding, and the justice may, if he thinks 
fit, exclude the public ; ^ but if the evidence, in the opinion of 
the justice, raises a prima facie case against the accused, the 
latter must be allowied to call witnesses for the defence, whose 
depositions are similarly taken.^ Before hearing the accused's 
witnesses, however, the justice, if he thinks there is a case, 
must ask the prisoner if he wishes to make a statement. But 
the question is accompanied by an elaborate caution as to the 
effect of such a statement, and the accused is not bound to say 
anything.^ K he does so, his statement is treated in the same 
way as the depositions of the witnesses.** 

If the justice, after these steps, makes up his mind to 
commit the prisoner for trial, he forwards the information and 
depositions to the Crown Solicitor (if the trial is to take place 
in the Supreme Court) or to the clerk of the peace for the 
bailiwick (if the trial is to be at general sessions).^ The 
witnesses for the prosecution may be, and the material 
witnesses for the prisoner (except mere witnesses to character) 
must be, bound by recognisance to appear and give evidence 
at the trial." If the proceedings require adjournment at any 
stage, the justice may (subject to certain restrictions) remand 
the accused to custody,^ but he may at any stage, even after 
committal for trial, take bail for his reappearance, except upon 
a charge of treason.^ The powers previously enumerated may 
be exercised by a single justice or by two or more in conjunc- 

Besides these functions as committing magistrate, a justice 
of the peace may be called upon to perform an almost count- 
less number of acts of a purely administrative character. He 
may, in conjunction with another justice, order the destruction 
of an injured or diseased animal," commit a neglected child to 

» Justices Act 1890, § 39. 2 § 40. s g 44, 4 § 43, 

* Ibid, « § 66. 7 §§ 45, 46. ^ § 50. 

• §§ 29 (6) and 51. The power to admit to bail extends even to the case of a 
person found guilty by a coroner's jury of manslaughter or arson (Coroner!* 
Act 1890, § 12). 10 § 29. 

^^ Animals Act 1890, § 15, and Stock Diseases Act 1890, § 70. 
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tlie care of the Department for Neglected ChUdren or of a 
private person,^ order a husband to pay money for the suppon 
of his deserted wife,^ visit and examine gaols,^ decide, in certain 
cases, as to where bridges over drainage works are necessary.* 
apprentice orphan or deserted children,^ order the return of any 
seaman who has deserted from a foreign vessel,^ direct a search 
for runaways on the complaint of the master of such vessel * 
command the dispersion of an unlawful assembly,* or arrest a 
person suspected of being a foreign criminaL^ 

6. As a judge or magistrate in Petty Sessions. A court of 
Petty Sessions is an open court, constituted by two or mon- 
justices, a single police magistrate,^^ or (where the parties con- 
sent in writing), a single justice.^^ Courts of petty sessions art- 
held at places and times fixed by the Governor in Council" A: 
present there are about 240 of such places in Victoria." 

Every Court of Petty Sessions has a clerk attached to it. 
whose duty it is to keep the register of the proceedings of tbt 
Court, and conduct its formal business.^^ 

Besides the powers conferred on it by special statutes, a 
Court of Petty Sessions has jurisdiction in the following cases — 

1. Offences made punishable on summary conviction. 

2. All cases of assault where the damages claimed do not excetr«l £'»" 

3. Claims for the restitution of goods alleged to l>e illegaUy tlttuiLr:. 

where the value of the goods does not exceed .£50. 

4. Actions for "civil debts recoverable summarilv,'' where the r.-.. 

claimed does not exceed c£50. (Under the head of** civil «icl'.- 
recoverable summarily" are specified a large number 'f ca-* 
which do not, as a rule, involve mucli dispute as tu fact>. ) 

5. Enforcement of fines and penalties recoverable K-fon.* one or n:.:- 

justices, where no special provision is otherwise made for ll • • 
enforcement.^^ 

1 Neglected Children's Act 1890, §§ 20 and 63. 
- :\Itimage Act 1890, § 43. » Gaols Act 1890, § 19. 

"* Water Act 1890, § 72. ^ faster and Api»rentices Act 1890, §^ 6 ani :. 
« Seamen's Act 1890, § 6. ' Ihid. % 9. 

^ Unlawful Assemblies and Processions Act 1890, § (5. 
^ Crimes Act 1890, § 370. 

^° A }K)lice magistrate is an official under the Public Service Act, livr: 
special (qualifications (Public SerWce Act 1890, § 9\ No sjx'ciAl .st.itu: '. 
power is needed for the creation of the office {Ej- j-^irtc Harfjniiy^ 1 A. J. K '- • 
A police magistrate alone may, as a rule, do whatever two justiovs are autht-r.- • 
to do (Justices Act 1890, § 63). There are at present twenty-three i<'lioe u.v> 
trates in Victoria ( Year Book of Australia 1890, p. 613). 

^^ Justices Act 1890, § 58. ^- § 62. ^^ j-^^r Book of Australia 1890, |x. t-..- 
^* Justices Act 1890, §§ 64, 65. i* § 59. 
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But the following cases are expressly excluded from i 
jurisdiction — 



1. Ci^'iI cases in which a county court has not cognisance for tl 
same cause. ^ 

2, Cases involving title to land. 2 



Procedure is by information and summons,^ and the orde 
of the court may be enforced by warrant of distress or commit 
ment issued by a single justice,* or by an attachment of debts 
except that a warrant of commitment cannot issue to enforc 
a "civil debt recoverable summarily."® But in all mattei 
involving the payment of a fine of £5 or damages for assau] 
or for trespass by cattle, or involving immediate or contingeD 
imprisonment, an appeal lies from the Court of Petty Session 
to the next practicable court of General Sessions of the Peace 
And, after notice of such appeal, by consent of the parties an 
an order of a judge of the Supreme Court, a case may b 
stated for the opinion of the Supreme Court, the partie 
agreeing that a judgment in accordance with such opinio: 
shall subsequently be entered at the sessions.® A judge of th 
Supreme Court may also, on the application of any perso 
injured by a summary conviction or by any order or warran 
of a court of petty sessions or a justice, issue an " order t 
review," calling on the other parties and (if he shall think fit 
the justice or justices involved, to show cause why the proceed 
iiig should not be reviewed.^ An appeal lies from the refuse 
of a single judge to the Full Court,^° and, in any case, th 
return of the order takes place before the Full Court, whic! 
may confirm, quash, or vary the proceeding complained ofJ 
The justices whose decision is questioned may file explanator 
affidavits.^^ 

c. As a judge or magistrate in General Sessions. There i 
a court of General Sessions of the Peace, which corresponds witl 
Quarter Sessions in England,^^ for every bailiwick, and session 
are held at twenty-eight places provided by statute,^* at time 
directed by the Governor in CounciL^^ To each court of Genera 
Sessions is attached an official, known as the " clerk of th 

1 Cf. anU^ p. 351. ' Justices Act 1890, § 69. ^ § 73^ 

* § 90. « § 116. « § 69 (4). 7 § 127. 8 § 137. 

9 § 141. 10 § 142. 11 § 146. ^ §§ 149, 160. 

" § 174. 1* Sched. 4. « § 176. 
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peace," appointed by the Governor ill Council, who issues pi 
arraigns prisoners, records verdicts, judgments, and proceed! 
enters appeals, files convictions, and generally conducts 
laimsteriiil business of tte court.* 

The only essential memlier of the Court of General Sessions 
is the chairman, who is a specially ([ualified official appointed 
hy the Governor in Council ; hut any one or more onlinary 
justices having jurisdiction within the bailiwick in which the 
court is held, may sit with Iiiin,^ In civil mfltters, the court 
may hear all appeals, and take cognisance of all matters cog- 
nisable by the appellate jurisdiction of courts of general and 
(luarter sessions in England.' In its criminal capacity, it niny 
try all indictable oifences within its bailiwick, except about 
twenty from the more serious classes of crimes,' Criminal trials 
at General Sessions are held liefoi-e juries of twelve," 

Finally, we may notice the special protection extended to 
magistrates and their officials iu the discharge of iheii- duty. 

Ever)' action brought against a justice for any act done in 
the execution of his duty, may be met by a plea of " not guilty 
by statute," and if, after such a plea, the plaintiff fails to prove 
that the act was done nialiciously and without reasonable and 
probable cause, judgment must be given for the defemlnni,' 
But even if the act complained of was im^dar, the complainant 
mtist first proceed to have it quashed by General Sessions or 
the Supreme Court,^ his action must be commenced within six 
months after the act complained of,^ and before commencing it 
he must give one month's notice in writing to the defendant, 
stating the ground upon which he intends to bring the action.* 
Moreover, such action can only be brought in the Supreme 
Court, and the defendant may tender amends before action or 
pay money into court after action commenced, and if the 
plaintiff does not recover more than the sum tendei-ed or paid 
in, he is mulcted in costs." Similar provisions apply to actions 
itgainst any officers of General Sessions, except that an action 
against a clerk of the peace must be commenced within four 
montlis after the happening of the cause of action." 

These special pro\'ision8, moderate as they are, form one 
■ Joaticcs Act isea. ss 181. 1S2. Mgne. iTi>. 

• S17». ' Jiin'MAct 1800, 137. 

• Jiutiwa Ad ISeo, S 1S5- ' S IS?. 

• Ibid. "SHB. " H191. lil-178. 
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of the most important exceptions to the widely-accepted rule of 
English Constitutional Law, that a government official is liable 
for the consequences of his unlawful acts in precisely the same 
way as a private citizen. They are admitted, doubtless, out of 
consideration for the honorary character of the office of justice, 
and the extreme difficulty of mastering the whole of its duties. 



CHAPTEE XLH 



COURTS OF MINES 



" Within and for " every Mining District there is a Court of 
Mines, which is held at such times and places as are appointed 
by the Governor in Council.^ Judges of County Courts are ex 
officio judges of all Courts of Mines in Victoria,^ and, aa a 
matter of fact, Courts of Mines are generally held on the same 
days and at the same places as County Courts.' Owing to the 
peculiar wording of the legislation on the subject, it is some- 
what difficult to pronounce whether Courts of Mines are strictly 
local courts, but there can be little doubt that a Court of Mines 
is primarily intended to confine itself to matters arising within 
its own district* It is, however, expressly provided that a 
judge of such a Court may sit outside its territorial limits.* 

Besides its judge, each Court of Mines has its clerk, with 
assistant and deputies, who issue process and keep accounts of 
the court fees, and generally act under the direction of the 
judge, and also a bailiff and his deputies, who attend the sittings 
of the Court, and serve and execute its process.^ Each clerk 
and bailiff gives security for the performance of his duties, and 
the functions of clerk and bailiff may not be performed by the 
same person.^ Clerks and bailiffs of Courts of Mines are 
protected against vexatious proceedings in the same way as 
registrars and bailiffs of County Courts.® 

Apart from the question of locality, the jurisdiction of a 
Court of Mines extends generally to all questions and disputes 

1 Mines Act 1890, § 115. » County Court Act 1890, § 11. 

' Year Book of Australia 1890, p. 604. 

* Mines Act 1890. Compare §§ 135 and 810, etc. * § 118. 

« §§ 120-126. 7 ^ 127. 128. « § 129. AtiU, p. 860. 
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of law or equity arising between luiuers in relation to mining 
, on Crown LanJa, and particularly to questions concerning — 

1. Clniin* by virtue of miners' rights or liceneea to llic iiser of Crown 

Land or the user or sale of water thereon. 
S. Treapass to or ouster of euch clainis. 

3. Contract* and partnerships for tlie conduct of mining operations on 
Crown Lands. 

4. Mortgages or charges of mining property. 

5. Boundaries of mining property.' 

Moreover, it lias jurisdiction to award compensation to 
[ owners of private properly whose lands have been claimed for 
mining pmposes.' 

Within the scope of its jurisdiction, a Court of Mines acta 

both as a Court of First Instance and as a Court of Appeal 

from the Warden of the District.' But where in an action of 

debt or contract wliich could have been brought in the Warden's 

Court, the plaintiff does not recover more than £100, he cannot 

t recover more than the costs wliicb would have been payable in 

I the Warden's Court, unl^ the judge of the Court of Mines 

a special certificate.* Subject to this limitation, however, 

\ Court of Alines has, when acting within its jurisdiction, all 

^e powers of the Supreme Court in analogous cases, including 

l^ithe power to grant a warrant of possession.' But the form of 

V Jiroceedings is similar to that in use in the County Court, 

L except that in all cases either of the parties, as well as the 

judge, may require the trial of any question of fact by a jury 

of six assessors." 

The decree or order of n Court of Mines is enforced by 
execution against the property,^ and any person failing to pay 
m money directed by it may be summoned and examined as to 
fliis assets, with liability to imprisonment if he fail to attend.^ 
Moreover, the Court may grant injunctions, appoint managers 
of undertakings, and provisional guardians of lunatics against 
whom it is desired to take proceedings." And bailiRs of Courts 
of Mines must execute the decisions of Wardens, duly certified 
llo them." 

Finally, an appeal lies from the decision of a Court of 

1 llinei Art 1S0O, ( 135. * g 311. 

■ S 2G4. For the powDra of thin official, cf. avit, j'p. 317. 34S. 
* JJluMAct 19II0, S21S. 'SI3G. *%V1% 

MlftS. • g 189, ISS. ' M I'S. tM, !05. >* | S4S. 
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Mines to the Full Supreme Court, either by way of special case 
stated by the judge himself, or by way of substantial appeal 
from his decision.^ But unless the proceeding is an appeal 
from an order of the Court of Mines granting a rehearing 
before itself (which it is competent to make ^) the appellant 
must give security for the costs of the appeal.' The Full Court 
may either affirm, reverse, or vary the decision appealed from, 
or may direct a rehearing before the Supreme Court,* and in 
either case the result is transmitted to the clerk of the Court 
from which the appeal is brought, and is binding on it.* 

1 Mines Act 1890, §§ 209, 210. ^ § 207, 208. 

» § 210. * § 211. » § 213. 



CHAPTER XLIII 

ON THE LEGAL RELATIONS BETWEEN THE CENTRAL AND LOCAL 

GOVERNMENTS 

Hardly less important than a clear understanding of the dis- 
tinction between central and local government, is a knowledge 
of the links which bind the two together. For the balance of 
power, which gives so much of its character to the tone of 
governmental functions as a whole, is decided almost as much 
by the nature of these relations as by the comparative strength 
of the two authorities. 

In Victoria, it is not difficult to trace the nature of these 
links. In every important point the relation between the 
central and local authorities is that of master and servant 
Hence the overwhelming power of central machinery, and the 
overwhelming importance of the seat of central government. 
In the earlier chapters of this book, we have seen how it was 
that the scheme of government in Victoria naturally assumed 
this aspect. We have now to notice how it is practically 
exemplified at the present day. 

There are three principal ways by which the central 
government acts upon a local authority ; viz., by control of 
local legislation, by appointment of local officials, and by 
disposal of public funds. 

In the first place we have noticed^ that a municipal 
by-law may be repealed, without reason assigned, by order of 
the Governor in Council, that is, by the executive authority of 
the central government This power of the Governor in Council 
extends not only to cases in which the municipal legislature 

1 AnUf p. 335. 
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peace," appointed by the Governor in Council, who issues process, 
arraigns prisoners, records verdicts, judgments, and proceedings, 
enters appeals, files convictions, and generally conducts the 
ministerial business of the court.^ 

The only essential member of the Court of General Session- 
is the chairman, who is a specially qualified official appointe«l 
by the Governor in Council ; but any one or more ordinan* 
justices having jurisdiction within the bailiwick in which \h: 
court is held, may sit with him.^ In civil matters, the cour: 
may hear all appeals, and take cognisance of all matters o •.;. 
nisable by the appellate jurisdiction of courts of general an! 
quarter sessions in England.^ In its criminal capacity, it may 
try all indictable offences within its bailiwick, except aU'i:: 
twenty from the more serious classes of crimes/ Criminal trial- 
at General Sessions are held before juries of twelve.^ 

Finally, we may notice the special protection extende<l :<• 
magistrates and their officials in the discharge of their duty. 

Every action brought against a justice for any act done ii; 
the execution of his duty, may be met by a plea of " not i:uil:v 
by statute," and if, after such a plea, the plaintiff fails tu pr^-N- 
that the act was done maliciously and without reasonable an! 
probable cause, judgment nmst be given for the detVii'iai.:. 
But even if the act complained of was irregular, the complaiua:;* 
must first proceed to have it quashed by General Si-ssinn^ • r 
the Supreme Court,*^ his action must be connnenced within ^:^ 
months after the act complained of,*^ and before connnencin.- :" 
he must give one month's notice in writing to the det"en«la:/ 
stating the ground upon which he intends to Ijriii^^ the arii* :. 
Moreover, such action can only be brought in the Supni:.- 
Court, and the defendant may tender amends befoiv actiun : 
pay money into court after action commenced, and if t!.-. 
plaintiff does not recover more than the sum tendered or \d\ 
in, he is mulcted in costs.^^ Similar provisions apply to ai ::•.:- 
against any officers of General Sessions, except that an aii:-. 
against a clerk of the peace must be connnenced within l"/-' 
months after the happening of the cause of action.^ ^ 

These special provisions, moderate as they are, form ^i. 

1 Justices Act 1890, §§ 181, 182. = §§ 178, 179. » § i:>. 

* § 179. * Juries Act 1890, § 37. 

« Justices Act 1890, § 155. " § 157. * ^ lo4. 

» Ibid, i^» § 166. ^1 §§ 164, 17M73. 
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of the most important exceptions to the widely-accepted rule c 
English Constitutional Law, that a government official is liabl 
for the consequences of his unlawful acts in precisely the sam 
way as a private citizen. They are admitted, doubtless, out ( 
consideration for the honorary character of the office of justic( 
and the extreme difficulty of mastering the whole of its dutiei 
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** Within and for " every Mining District there is a Court of 
Mines, which is held at such times and places as are appointed 
by the Governor in Council.^ Judges of County Courts are u 
officio judges of all Courts of Mines in Victoria,* and, as a 
matter of fact. Courts of Mines are generally held on the same 
days and at the same places as County Courts.' Owing to the 
peculiar wording of the legislation on the subject, it is some- 
what difficult to pronounce whether Courts of Mines are strictly 
local courts, but there can be little doubt that a Court of Mines 
is primarily intended to confine itself to matters arising within 
its own district.* It is, however, expressly provided that .i 
judge of such a Court may sit outside its tenitorial limits.^ 

Besides its judge, each Court of Mines has its clerk, with 
assistant and deputies, who issue process and keep accounts "f 
the court fees, and generally act under the direction of thi- 
judge, and also a bailiff and his deputies, who attend the sittini'^ 
of the Court, and serve and execute its process.*" Each clerk 
and bailiff gives security for the performance of his duties, an-i 
the functions of clerk and bailiff may not be performed by the 
same person.^ Clerks and bailiffs of Courts of Mines are 
protected against vexatious proceedings in the same way a.^ 
registrars and bailiffs of County Courts.^ 

Apart from the question of locality, the jurisdiction of a 
Court of Mines extends generally to all questions and ilisputcs 

^ Mines Act 1890, § 115. - County Court Act 1S90, § II. 

' Year Book of Australia 1890, p. 604. 

* Mines Act 1890. Compare §§ 135 and 310, etc. * § 118. 

« §§ 120-126. 7 §§ 127. 128. ^ § 129. AnU, p. 850. 
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of law or equity arising between miners in relation to minii 
on Crown Lands, and particularly to questions concerning — 

1. Claims by virtue of miners* rights or licences to the user of Cro\» 

Land or the user or sale of water thereon. 

2. Trespass to or ouster of such claims. 

3. Contracts and partnerships for the conduct of mining operations c 

Crown Lands. 

4. Mortgages or charges of mining property. 

5. Boundaries of mining property.^ 

Moreover, it has jurisdiction to award compensation 1 
owners of private property whose lands have been claimed ft 
mining purposes.^ 

Within the scope of its jurisdiction, a Court of Mines aci 
both as a Court of First Instance and as a Court of Appe; 
from the Warden of the District.^ But where in an action < 
debt or contract which could have been brought in the Warden 
Court, the plaintiff does not recover more than £100, he cann( 
recover more than the costs which would have been payable i 
the Warden's Court, unleiss the judge of the Court of Mine 
issues a special certificate.* Subject to this limitation, howeve 
a Court of Mines has, when acting within its jurisdiction, a 
the powers of the Supreme Court in analogous cases, includin 
the power to grant a warrant of possession.** But the form ( 
proceedings is similar to that in use in the County Cour 
except that in all cases either of the parties, as well as th 
judge, may require the trial of any question of fact by a jur 
of six assessors.^ 

The decree or order of a Court of Mines is enforced b 
execution against the property,^ and any person failing to pa 
money directed by it may be summoned and examined as t 
his assets, with liability to imprisonment if he fail to attend 
Moreover, the Court may grant injunctions, appoint managei 
of undertakings, and provisional guardians of lunatics agains 
whom it is desired to take proceedings.^ And bailiffs of Court 
of Mines must execute the decisions of Wardens, duly certifie 
to them.^° 

Finally, an appeal lies from the decision of a Court c 

1 Mines Act 1890, § 135. « § 311. 

' § 254. For the powers of this official, cf. wnie^ pp. 347, 848. 
* Mines Act 1890, § 218. « § 135. « § 172. 

7 § 183. 8 §§ 186, 186. » §§ 176, 198, 206. i<> § 242. 



has exceeded its powers in passing the l>y-law, but also to cases 
in wliicli the central authority differs from the local in a 
matter within the legitimate scope of the latter'a actioii. Bui 
in the former class of cases, wliere the municipal legislation is 
clearly illegal, the initiative may also be taken by a pri^-ate 
person, without waiting for an actual case. And the central 
judicial authority, the Supreme Court, may declare the legisla- 
tion in question to be illegal and null. 

The example of the mining boaida is still clearer. For 
here no enactment of the local authority is even prima fatie 
binding until it has been certified as legal by an oEBcer of the 
central authority ; and, even when fully in action, a miniiig 
by-law may be revoked by the Governor in Council, npon the 
application of an objector. 

And of course it is perfectly lawful for the central 
authority, by the exercise of its own legislative power, not 
merely to alter and repeal all local legislation, but even to 
abolish or reform the local authority itself Doubtless there 
was once a time, in England, when such a claim on the part 
of the central authority woiUd have been met by a plea of 
uUra vij-es. But the time for that plea has long since passed, 
even in England. And it has never existed in Victoria. From 
the very beginning of Victorian history, local authorities have 
been the creatures of and controlled by the central legislature. 

Secondly, the central government controls the local by the 
appointment of officials. It is true that mimicipal officials are, 
for the most part, appointed by the councils, or elected by the 
ratepayers, the principal exception to this rule being in the 
case of the auditors who are appointed by the Governor io 
Council to audit the nmnicipal accounts. But even in the 
case of the locally nppoijited officials, the central autbority 
reeerveB the power of deciding upon the legahty of their a 
pointinents, and in some instances of pronouncing npon I 
professional capabilities.' 

And, as we have just seen, the oBicials of the uining^^ 
districts are almost wholly appointed aiul paid by the central 
government, and are, therefore, primarily accountable to the 
central authority for their actioua. Their tenure being the 
ordinary ofScial tenure, in the event of their acting in accord- 



> AnU, p. 840. 
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CHAPTEE XLIII 

ON THE LEGAL RELATIONS BETWEEN THE CENTRAL AND LOCA 

GOVERNMENTS 

Hardly less important than a clear understanding of the dif 
tinction between central and local government, is a knowledg 
of the links which bind the two together. For the balance ( 
power, which gives so much of its character to the tone ( 
governmental functions as a whole, is decided almost as muc 
by the nature of these relations as by the comparative strengt 
of the two authorities. 

In Victoria, it is not difficult to trace the nature of thes 
links. In every important point the relation between th 
central and local authorities is that of master and servan 
Hence the overwhelming power of central machinery, and th 
overwhelming importance of the seat of central govemmen 
In the earlier chapters of this book, we have seen how it we 
that the scheme of government in Victoria naturally assume 
this aspect. We have now to notice how it is practicall 
exemplified at the present day. 

There are three principal ways by which the centn 
government acts upon a local authority ; viz., by control c 
local legislation, by appointment of local officials, and b 
disposal of public funds. 

In the first place we have noticed^ that a municipE 
by-law may be repealed, without reason assigned, by order c 
the Governor in Council, that is, by the executive authority c 
the central government. This power of the Governor in Counc 
extends not only to cases in which the municipal legislatui 

^ AnU, p. 335. 
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has exceeded its powers in passing the by-law, but also to cases 
in which the central authority dififers from the local in a 
matter within the legitimate scope of the latter's action. Bui 
in the former class of cases, where the municipal legislation is 
clearly illegal, the initiative may also be taken by a pri^'ate 
person, without waiting for an actual case. And the central 
judicial authority, the Supreme Court, may declare the legisla- 
tion in question to be illegal and nuU. 

The example of the mining boards is still clearer. For 
here no enactment of the local authority is even prima faei^ 
binding until it has been certified as legal by an oflBcer of tbt? 
central authority ; and, even when fully in action, a mininij 
by-law may be revoked by the Governor in Council, upon the 
application of an objector. 

And of course it is perfectly lawful for the central 
authority, by the exercise of its own legislative power, not 
merely to alter and repeal all local legislation, but even to 
abolish or reform the local authority itself Doubtless then; 
was once a time, in England, when such a claim on the yaii 
of the central authority would have been met by a plea of 
ultra vires. But the time for that plea has long since passe«l. 
even in England. And it has never existed in Victoria, Fnii: 
the very beginning of Victorian history, local authorities hav- 
been the creatures of and controlled by the central legislatim- 

Seeondly, the central government controls the local l»y ili'-- 
appointment of officials. It is true that municipal officials an- 
for the most part, appointed by the councils, or electeil by il:^ 
ratepayers, the principal exception to this rule being in ih- 
case of the auditors who are appointed by the Governor in 
Council to audit the municipal accounts. But even in the 
case of the locally appointed officials, the central auth'^rity 
reserves the power of deciding upon the legality of their aj- 
pointments, and in some instances of pronouncing upon ihvir 
professional capabilities.^ 

And, as we have just seen, the officials of the miniiu' 
districts are almost wholly appointed and paid by the central 
government, and are, therefore, primarily accountable to th-- 
central authority for their actions. Their tenure being ih* 
ordinary official tenure, in the event of their acting in aca-ni- 

1 AiUc, p. 346. 
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ance with the wish of the local in opposition to that of tl 
central authority, they can be dismissed by the latter. 

In the department of local judiciary, the influence of tl 
central authority is even more abundantly clear. There ai 
no municipal courts of justice, as there are in England. Evei 
judge, every magistrate, who dispenses justice in the district 
is directly appointed by the central power, with the sing! 
exception of the chairmen of the municipalities ; and when it 
remembered that a single ordinary justice cannot act judicial] 
without the consent of the parties, it will be understood th( 
even the local administration of justice is in the hands of tl: 
central power. Nor is it unimportant to remember that tl: 
agents of justice, the police force, are entirely a central body. 

But finally, it . is perhaps in the matter of public monic 
that the central authority keeps the most effective control ov( 
the localities. The local authorities have always looked to tl 
government at Melbourne for pecuniary assistance. From tt 
days when it was attempted to force District Councils inl 
existence by a promise of a share in the Crown Land Eevenu 
down to the wholesale endowment of municipalities in 187^ 
there has been a uniform system of subsidising which has i 
length grown into a habit. But no less marked than the fac 
itself has been the manner of its treatment. The municipalitie 
have not been invested with the unalienated land within thei 
limits, nor with the revenue from forests, rivers, or mine 
within their districts. It is true that they have been empowere 
to tax their constituents, and to borrow money on thei 
property. But a municipality which relies entirely upon it 
ordinjiry revenue is still a rarity, and the endo\vment which i 
obtains from the central authority is given in the most paternE 
way, by cash subsidy dependent upon the happening of certai 
conditions, as may be seen by any one who chooses to read th 
annual Appropriation Acts.^ Doubtless there have been goo 
reasons for this practice, but its influence upon the munic: 
palities has been very marked, in a want of public spirit, a 
absence of sense of responsibility, a hungering after a divisio 
of the spoil, and a feeling of dependence upon the centn 
authority. It is, however, as the prime cause of the last efifec 
that we have to notice it here. 

^ The expenditure of the Railway Fund, of course, also acts in the same way. 
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ATTEMPTS TOWARDS A FEDERAL UNION 

We have seen that when the colony of Victoria was first con- 
stituted, by separation from New South Wales, there was a 
definite attempt by the Colonial Office to establish a federal 
executive for Australia, in spite of the fact that the Imperial 
Parliament had deliberately refused to create a federal legis- 
latura We have seen that this attempt came to nothing, 
although traces of it remained until the year 1861. We 
have seen also that no attempt was made by the Imperial or 
the Victorian legislature to revive the subject on the grant of 
Eesponsible Government to the Australian colonies in 1855. 

But the matter was taken up with considerable energy by 
the colonies themselves shortly after the latter date, and a brief 
outline of the more important stages in the progress of the 
movement, which has to a certain extent become law, may 
here be given. 

On the 16th January 1857, Mr. Gavan Dufiy moved in 
the Legislative Assembly of Victoria for the appointment of a 
committee to consider and report upon the necessity for a 
federal union of the Australian colonies for legislative purposes.^ 
After eight months, the committee presented a report,^ which 
recommended that the colonies of New South Wales, South 
Australia, and Tasmania should be im^ited to send delegates to 
a conference which should settle all preliminary questions as 
to the line of action.^ On the very day that this report was 
j)resented, viz. the 9th September 1857, the Governor laid on 
the table of the Assembly a despatch from the Secretar)' of 

^ V, and P, of Leg. Ass., 1856-57, sub date. 
2 Jbid. vol. iii. ^ 141. » Ibid. 0th September 1857. 
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State for the Colonies, enclosing copies of correspondence whici 
showed that influential Australians in England were urgin 
the Imperial Government to take up the matter once more 
Thus encouraged, both Houses of the Victorian Legislatur 
agreed to the recommendations of the committee's report,^ an 
early in the following session it was announced that New Sout 
Wales and South Australia had definitely given in thei 
adhesion to the scheme,^ whilst Tasmania, two months late: 
forwarded an equally decided assent.* 

Shortly after these events, viz. in the year 1859,* the ne^ 
colony of Queensland was created by separation from Ne^ 
South Wales, and the need for federal union became increasingl 
evident. On the 3d May 1860, the Legislative Assembly ( 
Victoria, acting on the report of a new committee, recommende 
that the new colony be invited to join in the arrangements 
and before the close of the year the invitation had bee 
cordially accepted by the Queensland government.^ In th 
year 1862, a communication was received from Tasmania, t 
the effect that the Tasmanian delegates to the conference ha 
been actually appointed,® and thereupon both Houses of tt 
Victorian legislature agreed to commimicate with the othc 
colonies, with a view of securing a general nomination < 
representatives.* 

But here the matter seems to have halted, until, in tl 
first session of 1870, a new committee was appointed, again c 
the motion of Mr. Duffy, who had been persistent in his efifori 
to secure consideration of the subject.^^ The committee ha 
barely time to recommend the appointment of a Eoyal Con 
mission, when the session came to an end." The suggestic 
was however adopted, and in the second session the Commissic 
presented a report which recommended permissive legislatio: 

» Copies in V. and P, (L. A.), 1856-57, vol. iv. p. 1385. 

2 Ibid, 15th September and 17th November 1857. 

3 Copies of correspondence in V, and P, (L. A.), 1857-58, voL i. p. 661. 

* Ibid. i. 895. 

° By Letters-Patent and Order in Council of 6th June 1859, confirmed 1 
Imperial Statute, 24 & 25 Vic. c. 44. 

• V. and P. (L. A. ) 1869-60, 8d May. 

' Copy correspondence in V, and P. (L. A.), 1860-61, vol. i. p. 561. 

8 Copy in ibid, 1861-62, vol. i. p. 779. » Ibid, I7th June 1862. 

10 V, and P, (L. A.), 1870, 1st Session, 2d June. 
" Copy Report in ibid, vol. i. p. 865. 
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enabling such colonies as might think fit to do so, to enter into 
arrangements for concerted action. The majority of the com- 
missioners also made a somewhat startling suggestion, to the 
effect that each colony shoidd be allowed to exercise treaty- . 
making powers on its own behalf.^ 

Conferences on various topics of intercolonial interest wei»? 
from time to time held, subsequently to this date. One con- 
ference which sat in Melbourne in the year 1880, comprised 
representatives from New South Wales, Victoria, and South 
Australia, and discussed a large nimiber of important subjects, 
including an uniform tariff, a general Australian Court -i 
Appeal, and the immigration of Chinese,* On its adjoummrir. 
to Sydney, the conference was strengthened by the adhe>i«:i 
of the colonies of Queensland, Tasmania, Western AusiralLi. 
and New Zealand.' The adjourned conference then agreed :•• 
the form of bills for the establishment of an Australasian Court 
of Appeal, and for the execution of intercolonial warrants -.-f 
apprehension.* New South Wales and Victoria also agn^et! 
(with exception of details) on one Bill to restrict the influx A 
Chinese,^ and four other colonies to another,* for the same pur- 
pose. And all the colonies, except Western Australia, ainv*.-: 
to a strong protest against the action of the ^'overnnivn: : 
that colony in encouraging Chinese immigration." Hut ::■ 
Imperial Government declined to interfere with the lUtiMii ■ : 
Western Australia,^ and the conference itself failed to auT" 
upon the terms of a Federal Council Bill.^ 

At last, however, a convention which met in Svdnov ,r. :h- 
close of the year 1883, and in which all the .seven cult-n:*- :" 
the Australasian group were represented,^^ succeeded in j r - 
ducing definite results. The immediate incentives to tht* ni»-»:::.. 
were tlie apprehended designs of the French KepuMii- \\\ v - 
New Hebrides, and the action of the Queensland Gnvt-rn:..' :.: 
in opposition to them. But although much intt-re^t w;i< •:.- 

^ Copy in V. and P. (L. A.), 1S70, 2d Sess., vol. ii. p. 467. 

2 r. aad P. (L. A.), ISSO-Sl, vol. iv. p. 293 (Minutc.O. 

3 md. p. 417 (Miiiutes\ * Ihld^ pp. 439-449. "* P.[,J, p. 4:-:. 
« V. and P. (L. A.), l^SO-Sl, vol. iv. ]>. A'ro. " Pj.d. p. 477 * .■■•. . 
8 V, and P. (L. A.), 1.^*^1, vol. ii. p. 317. 

» V. and P. (L. A.), ISSu-Sl, vol. iv. p. 459. 

^^ Sir William ties Vanix, governor of Fiji and High C«>mnii>«-i..'n» r ■■:" * 
Western Pacific, was also admitted at his own request. {lirjiort ofth-: A*'"*- • " • 
Convention of \%%Zt p. 3.) 
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played in this question, and resolutions upon the subject wei 
arrived at, the chief importance of the convention for our immed: 
ate purpose is that it agreed to the terms of a Federal Counc 
Bill, which, with some alteration, ultimately became the law ( 
the Empire.^ More than eighteen months elapsed before this re 
suit was accomplished, but in August 1885 the "Federal Counc 
of Australasia Act 1885 " received the Eoyal Assent.^ 

In its terms it is a purely permissive measure. It provide 
that there shall be a Federal Council, so soon as four of th 
Australasian colonies shall have agreed to join it in manne 
provided by the Act.* But the joining of any colony is entirel 
within its own option, and a colony which has once joined ma 
withdraw, though remaining subject to the . federal legislatio 
which affected it as a member of the Council, until such legij 
lation is altered or repealed by the Council itself* Each sel: 
governing member of the group is entitled to send two reprc 
sentatives, each Crown colony one.^ The manner of choosin 
and the tenure of representatives is left entirely to the legij 
lature of the colony in each case.^ 

When once constituted, the Council must sit at least one 
in every two years, being summoned by the Governor of th 
Colony in which it has itself decided to hold its next session 
But special sessions may be called at any time upon the requej 
of the Governors of three colonies, to deal with matters spec 
ally mentioned in the convening proclamation.^ The Counc 
is competent to proceed to business if a majority of the who! 
number of its members, representing a majority of the colonie 
with respect to which the Act is in operation, are present, nol 
withstanding any vacancy in the representation of a colony 
Questions are decided by the votes of members taken viritiri 
the president, who is elected each session, having an ordinar 
(as well as a casting) vote.^^ 

^ The chief alterations are in §§ 20 (addition) and 31 (entirely new). The 
was very little discussion on the measure in the Imperial Parliament. 

2 48 & 49 Vic. c. 60. » §§ 2 and 30. * § 31. 

* § 5. At the request of the "legislatures of the colonies," Her Majesty ma; 
by Order in Council, increase the number of representatives of any colony. (Do 
this mean at the joint request of all the colonial legislatures? Cf. § 1). 
** Crown colony" is defined as "any colony in which the control of public office 
is retained by Her Majesty's Imperial Government" (§ 1). 

«§6. 7 §§4 and 11. « § H. 

» §§ 10 and 13. ^^ §§ 12 and 13. 

2 B 
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The authority of the Council is almost purely le{ 
and extends to the following matters — 

(i) The relations of Australasia with the ialaajdH of the Pncifii:^ i 
(iL) Preventioa of the inSiix of criminals, 
(iij.) Fisheries m Australasinn watere heyond territorial limittL 
(iv.) The service of civil process of tm AuEtroIaaian court out d 

jurisiliction of its own colony, 
(v.) Tlie euforcement of judgments of courts of law •>( any I 

beyond the limits of the colour, 
(vi) The enforcement of criminal process beyond the limits of • 

colony " ia which it is issued, and the estmdition of offeoden.' 
(vii.) The custody of offenders on board ships belonging to the Coloiual 
Governments beyond territorial liniita. 
(viiL) Any matter which at the request of " the legialatorea of the 
colonies" Her Majeety may refer to the Council. 
(ijc.) Any matter "of general Aufltralaaian interest" upon which the 
various colonial legislatures may legislate within their own 
limits, and which has been referred to the Council by the legis- 
latures of any two colonies, 
(x.) Questiona relating to any two or more colonies or their relationa 
with one another, which the governors of these coloniec, upon an 
address of the lef^stntures of such colonics, shall refer to the 
Council.* 
But every bill passed by the Council iiiuat be presented 
for the Royal Assent to the Governor of the colony in which 
the Council ia sitting, who may assent to, refuse, or resen-e 
the measure, or suggest amendments in it.* The assent to a 
reserved bill must be notified to the Council or proclaimei) in 
the colonies affected within one year from its receipt by the 
Home Grovemment, and, within a similar time, a measure to 
which the Governor's assent has been given may be disallowed.' 
When duly assented to, the Acts of the Federal Council 
have the force of law, and override colonial enactmeutii, 
throughout the colonies represented, except in the case of 
legislation on matters specially referred by the legislatures.* 
which binds only the referring colonies and those which sab- 
sequently adopt it." 

Moreover, the Federal Council may make represeiitotions 
to Her Majesty on matters of general Australasian interest, ur 
' Doc« this mean uny colony, oi only n colony within the AuitnlisiBn gm^ 1 
There is no dBfinition of "colony" in tlie Ai'L 
> 4S A 4» Vic c 60, g$ IS and IS. 

* S 17. Every ItU on nibj«cta 1, 2, «ni) 3 viuit he reserved, ualea 
approved of by Her .Majesty. ' |g IS mA M. 

' 1 15 <i). • H ao, 22. 
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on the relations of the colonies with the possessions of foreig 
powers.^ 

The Federal Council Act was adopted by Victoria, as froi 
the 9th December 1885, by the (Victorian) Act 49 Vic. N< 
843. This statute provides that the representatives of Vic 
toria in the Council shall be appointed and removed by th 
Governor in CounciL They must be members of Parliamen 
and, where practicable, Eesponsible Ministers of the Crown 
Their appointments, resignations, and removals must be not 
fied by message to both Houses of Legislature within fourtee 
sitting days from their taking place.^ No matter is to I 
referred from Victoria under the provisions of the Feden 
Council Act, except by Act of the Parliament of Victoria.* 

The necessary preliminaries having been complied wit) 
the Federal Council held its first session, at Hobart, in Januai 
1886. On this occasion Victoria, Queensland, Tasmani 
Western Australia, and Fiji were represented.* At the secon 
session, held in 1888, Fiji did not appear. At the third, i 
1 889, Fiji was still unrepresented, but South Australia appeared 
The Council has passed a few Acts, the most important, pei 
haps, of which are the 49 Vic. No. 3, on the subject of tl 
service of civil process out of the jurisdiction of the cou: 
issuing it, and the 49 Vic. No. 4, the '* Australasian Judgmen 
Act 1886." By an Act of the year 1889, Victoria has ah 
referred to the Federal Council the following subjects — 

(L) The laws relating to letters-patent, 
(ii.) The naturalisation of aliens of European descent 
(iii.) The status of corporations and joint stock companies, 
(iv.) The recognition in other colonies of orders and declarations of tl 

Supreme Court in matters of lunacy, 
(v.) The compulsory production to the Supreme Court of documents < 

property required for the purposes of proceedings in the Supren 

Court of any other colony.'^ 

There has been one meeting of the Federal Council sine 
this Act was passed, but only one step was taken to give effec 
to it. 

1 48 & 49 Vic. c. 60, § 29. « 49 Vic. No. 843, § 3. ' § 4. 

* § 6. Presumably this section cannot limit the powers conferred on tl 
Governor by the 16th section of the Federal Council Act, but it will be notici 
that those powers must be exercised with the advice of the Executive Coun( 
(§1). * Cf. volume of Votes and Proceedings. 

• South Australia has since withdrawn. ' 53 Vic No. 1002. 
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And it has been very generally felt that the Federal 
Council can, at the best, only be regarded as a step in the 
direction of union. There are two main objections to it as a 
federal organ. 

In the first place, its membership is purely optional Not 
only may any colony refuse to join, a power which has been 
used by the great colony of New South Wales, the mother of 
four members of the group, but any member which is opposed 
to any proposal, however vital to the interests of the others, 
may cripple its prospects of success by withdrawing from the 
union. It is not surprising, therefore, to find that the matters 
with which the Federal Council has hitherto dealt have l)etn 
those only of second-rate importance. 

But, in the second place, the absence of an executive ant! 
a judiciary of a federal character leaves the Council in ik* 
position of a limbless trunk. The Acts of the Council art-, 
doubtless, binding upon the executive officials and the coun* 
of the various colonies represented in it, and so long as therr 
is but little difiference of opinion upon the subjects with which it 
deals, these agents are doubtless sufficient. But, in the event of 
a real conflict of views between one colony and another, it i> t««' 
much to assume that the machinery of a colonial govemiin n: 
would be promptly and effectively used to enforce lep^latM. 
of which it did not approve, and which, possibly, luul Itt-r. 
passed at the suggestion of its rival. And, even in tiiiU'S "t 
harmony, the absence of a revenue and visible engines c»f i«»wr: 
must tend greatly to weaken the influence of any legislative IhhIv 

It is not surprising to find, therefore, that a verj' dtf<.i«i-< 
movement in favour of a closer union is on foot. A> > 
well known, a conference met at Melbourne in Febniar\* 181*" 
to consider the preliminaries of a new attempt. All ih- 
Australasian colonies, with the exception of Fiji, were rfj-rt- 
sented, and if cordiality of expression go for anythiiii:. tl- 
prospects of ultimate success are good. The conference ilii 
very nearly all that it could do. It thoroughly and oj«eiil} 
debated the wliole subject in a session of several days' durati't 
and ultimately adopted resolutions binding its members to ur 
their efforts to procure the immediate appointment by th^:r 

* As a matter of fact, the term Federal Council is misleading. Tlie union *• 
present existing is one of the rare examples of Confederation now survivin*:. 
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various legislatures of delegates to a Constituent Convention. 
Most of the colonies have already appointed their represents 
tives, and it is generally anticipated that the Convention wil 
meet early in the year 1891.^ It is, however, to be notices 
that New Zealand, though in the most friendly way, ha 
intimated clearly that she will be unable to join a union at thi 
present time. If it is accomplished, the Federation will, fo 
the present at least, be Australian, not Australasian. 

Meanwhile, it may be permissible to point out, that if th 
Australian colonies accomplish federation under existing cir 
cumstances, they will succeed in a political experiment fo 
which there is practically no precedent in modem times. AJ 
through modern history there has been one and but on 
determining cause of political union between communities- 
physical force, or the fear of physical force. In Switzerlanc 
Germany, Austro-Hungary, Sweden and Norway, the Unites 
States of America, Canada, Mexico, Central America, the tal 
has been always the same. No community has consented t 
link its fortunes with the fortunes of another, save when in 
stigated by fear of violence from that other or a third powei 
Many attempts have been made on other grounds, many othe 
excellent motives have suggested themselves to thinking mer 
But the determining cause, the dead lift over the hill, ha 
always been force or the fear of it. It is curious to notic 
how, even in the history of Australia, the same factor has beei 
potent. Three times before this the Australian colonies hav 
made distinct efforts towards union. The dates of these effort 
are, as we have seen, 1856 and the following years, 1870, an< 
1881-3. Which three dates coincide with the Crimean Wai 
the Franco-Prussian War, and the real or fancied aggressions c 
France in the New Hebrides. And even the present attempt 
though not directly due to fear of aggression, and on tha 
account the more remarkable, is still largely due to militar 
circumstances. A reading of the correspondence which led t 
it shows clearly that the occasion, at least, of the Federal Con 
ference of 1890 was suggested by the report of Imperia 
experts on Colonial defences. 

* Cf. report of proceedings presented to Victorian Parliament. 
'-* The Convention has now (August 1891) become a thing of the past. Som 
account of its proceedings will be found in Appendix D. 
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It is not surprising that it should be so. Every community 
contains many persons whose importance and, possibly, emolu- 
ments, may be lessened by any surrender of its indepentlenct. 
Those who are responsible for a particular policy fear for ii> 
continuance under the new rigxTne, Those who are n»>\v 
supreme may, after union has come, be subordinate. Some <:' 
their most cherished prerogatives may disappear. Tlie ^n «•! 
the community may be their personal loss. So long as th^ 
conmiunity is apathetic, the influence of these men is naturally 
great. And the community is busy about other things, an«i 
prefers to shut its eyes to dangers ahead, until an appeal to ii< 
physical fears arouses its attention. Then, if the danger i* 
vivid enough, the conmiunity insists upon the obstacles bein.: 
removed. If the French fleet were once to strike a successful 
blow against the English on the great ocean highways, tht 
Federal Union of Australia would be accomplished in three 
months. If no such event happens, it may not be realised for 
thirty years. 

And yet it would indeed be a rash thing to say that this 
long delay must intervene. It is true that the Australian 
colonies are attempting a task which is almost without pre- 
cedent. But it will not be the first experiment in politic- 
which some of them, at least, have made. To say nothini: • t' 
the b;\llot system, which, in addition to the doubtfulness of it- 
utility, labours under the disadvantage (in this rcspt^ct) "t 
ancient pivceilents, we may point to the fact that Victnn.i 
South Australia, and Xew Zealand are engaged in the iinj»n- 
covlented task of building up an extensive social, }X)litical ani 
industrial tabric on the unalloyed basis of voluntar)* lalK>i:i 
If they succeed in doing this, in an age remarkal)le above ali 
thini::s for the migratory character of its manual labourers. I".: 
lYuiarkable also for the revolutionary tendencies of its thetjnr- 
on the subjtvt of labour and employment, they will indi--: 
inaugurate a new en\ in the world's historj', and estaMi>h - 
clain\ on mankind, as the solvers of one of the most i)erple.\in: 
of I he problems of the age. If they succeed here, they w.'.i 
without doubt succeed in the far easier task of accomphshin-' 
fcilcral union. 
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When a work of any kind has been well performed, it seem 
almost ungracious to criticise the machinery which has beei 
used in its performance. But the ungraciousness is mor 
apparent than reaL If men are brought face to face with ai 
undertaking, the essential parts of which must be accomplishes 
at once, they naturally seize the first accessible tools an< 
endeavour to make them suflBce. As the extreme urgenc; 
of the case disappears, they are glad to use improved machiner 
to complete and maintain their undertaking, machinery whicl 
obviates the necessity for the waste of labour attendant upoi 
imperfect methods. And they will then hardly be preparer 
to find fault with a friend who ventures suggestions in thi 
direction ; still less to quarrel with him for simply speculatinj 
as to their future course of action, without desire to influence it 

When the founders of the Victorian political system tool 
upon themselves the task of organising the colony upon a self 
governing basis, they had no time to spare for choice of methods 
The exigencies of the situation were so acute, that they simph 
seized the nearest implements, and fell to work. The pressur 
of circumstances sharpened their faculties, and the result o 
their labours was eflective for existing circumstances, if no 
finally complete. 

But this is not to say that, upon reflection, they wouL 
have maintained the supreme fitness of the methods employee 
for the task in hand. As a matter of fact, their scheme wa 
adopted nearly en bloc from English politics, and few person 
who live under it (so powerful is the influence of association 
realise how very peculiar that scheme is. 

The Cabinet system, which was the real result of the gran 
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of Responsible Government in 1855, is a purely V.ngliah pro- 
duction, and, unlike some other English discoveries in politics, 
has made very little way outside the Empire. It is commonlj 
supposed that all coimtries which have adopted a representa- 
tive parliament, based on English models, have also adopted 
the Cabinet system. No belief could be more misleading. 
The United States of America, Federal Germany, Austro- 
Hungary, Spain, Italy, Belgium, Switzerland,^ possess repre- 
sentative assemblies, imder one name or another, and the* 
representative assemblies have generally some machinery for 
attacking single members of the executive who actually infrin^z^ 
the law. But this is a very partial imitation of Cabinet 
government ; and even in France, Holland, and Swedo-Norway. 
where English ideas are more nearly reproduced, the system 
cannot be said to be an unalloyed success. On the other 
hand. Cabinet government has been the universal ambition ^i 
the Enghsh-speaking dependencies of the British Empire. In 
Canada, Cape Colony, and Australasia, a grant of self-govern- 
ment has always meant the Cabinet system. It will be worth 
while to look for a moment at the nature of this peculiar 
scheme of government 

I think it not too much to say, that, for the Cabinet systt-n. 
to work, not perfectly, but at all, three conditions must l*- 
present. And if we look at the historical origin, as well ii» iht* 
present circumstances of Cabinet government, we shall see tL.t 
tliese conditions were present at the time of its apjK^irance. 

In the first place, to constitute a Cabinet, it is nece:?sary *•• 
have a number of officials accustomed, from social or iM)liii.vi! 
causes, to act together. In other words, every suece>?lui 
Cabinet must contain the principle of cohesion. This w;l<. i:. 
effect, the great difficulty in the way of the introduction uf tin- 
Cabinet system. William III. \Wshed to entrust the govt-n:- 
ment of the country to the most distinguished men of ;ill 
opinions and connections. But events were too strong for hiiu. 
and it is one of the most interesting studies in modem liisior} 
to watch how, in the closing years of the seventeenth centur}' 
and the beginning of the eigliteenth, government gravitaitii. 

^ I do not, of course, suggest that Switzerland borrowed her representati^r 
institutions from England. But, in most of the other cavses I have named, Ecv 
lish influence is apparent. 
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a irresistible tendency, intu the lianJs of a l)Oily of men 
ied by social and itolitieal ties. The family relationships of 
le Churchills, Spencers, and Godolphins, of the Eussells and 
intagus, the Walpoles and Townslienda, the Carterets and 
ittys, the Pitts, Grenvilles, and "Wyudhams, often decided the 
.position of Ministries during the eighteenth century. It is 
m said that Cahinet government grew out of the practice of 
:ly dinners, initiated hy a famous statesman. But, in a more 
■derate way, it may safety he alleged that the process of 
a Cabinet in eaily days often resembled the di\'ision of 
at estate amongst the various branches of a family, rather 
the construction of a national government. 
In the second place, the Cabinet system could hordly have 
:n evolved without the existence of clearly-defined parties, 
Svided by sharp and unmistakable baniers. During the 
■tical period of its evolution in England, this clear distinction 
isted. The Whigs were pledged to the parliamentary suc- 
tion, with freedom of worship and press, and other sub- 
tial political ideas. The Tories were really Jacobites, and, 
in their hearts, abhorred the Revolution. Each Ministry knew 
that its conduct was being watched by jealous opponents, and 
that its failure nieaut, not merely expulsion from office, but 
possibly proscription or banishment. Thus the principle of 
Ministry and Opposition, based on real ditlerences of ideas and 
hopes, was firmly established. Without this principle, the 
Cabinet system, as we know it, could not have been produced. 
And, thirdly, it was necessary that there should be in 
existence a strong body of received tradition upon poUtieal 
conduct It has been so often pointed out that the Cabinet 
system depends entirely on the observance of maxims which 
are never enunciated in legal form, that I need not dwell on the 
subject. But I may remitrk that one cardinal maxim of this 
tradition, the maxim of deference to the opinion of Parliament, 
had been generated in the minds of the eighteenth-century 
statesmen by a series of events so striking as to leave no room 
for misapprehension. The men who wished to avoid the fate 
of Strafford and Laud had to follow the example of Finch, 
Windebank, and Clarendon. In other words, an unpopular 
minister offered resignation to avoid impeachment, and, as the 
nishment was less, it was the more readily demanded. It 
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required conduct so bad as to be almost criminal to found 
impeaclimeot. But mere errors of judgment soon came to 
looked upon as necessitating a resignation. 

We see, then, that Cabinet government grew out of a coi 
bination of three special conditions — the presence of groups 
influential officials accustomed to act together both in sociel 
and politics, the existence of strongly -defined parties am 
policies, and the habit of deference to political tradition. II 
we turn to Victoria at the present day, we shall hardly 
these conditions existent there. 

In the first place, the element of cohesion is wanting. 
is true that there are now a large number of persons who )ia^ 
been bom in the colony, and that the vast majority of 
grants come either from the British Islands or other Austral! 
colonies. But, within these lunita, there is practically no 
to the diversities of habit, education, mode of thought, 
lineage which exist. If there is one feature more striking thi 
another about Victorian society (in its largest sense) it is H 
atomic character. Men come and they go. They are thougl 
nothing the worse of for being new men, and hardly the betl 
for being old. A very few families have branched out 
intermarried with each other, but the extent of geneah 
society is very small. Locality, also, is a far less jjowerfi 
element of cohesion than in older countries. Amongst immi- 
grants, it is natural that it should bo so. They who have 
crossed twelve thousand mOes of sea will not shrink from 
leaving their abodes in the land of tlieir adoption. AndLJ 
even amongst natives, it is at present rare to find any d( 
attachment to a particular locality, 

Still more strikingly absent is the second conditii 
Practically speaking, there are no political parties in Victoria. 
There are still faint echoes of bygone battles, but they have 
lost theii- meaning. Other cries may in the fiiture ai 
Some day the feeling of native against immigrant may 
real political question, but at present it would !« idle to 
that it ia a oubatantial factor in politics. All the old questioi 
extension of the franchise, vote by ballot, payment of memi 
— have been settled. We have practically confessed tins 
For the last seven years we have been content with so- 
" Coalition " Ministries, and the ardent politicians, who 
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inanded a return to severer tlnies, have furgotten that it 
impossible to have party government unless there are 



But it may be said that, if there are no political questions, 
BTe are, and there have been, economic questions upon which 
B community has been keenly divided. That is quite true, 
lere has been one great struggle on an economic subject ; a 
n greater sti'uggle on another is now going on. In the battle 
tween Free Trade and Protection there was a periectly legit- 
Bte basis for a formation of parties. But that struggle is over, 
least for the present. And the great economic question of 
! day, the relation of Capital to Labour, is not, for a special 
tBon, capable of being used as a basis of party government. 

The reason is that, upon this question, each party holds 
E House of the Legislature, and party questions must be 
ight out in n single House, just as two combatants must 
ht in one ring. Broadly speaking, the Legislative Council 
the organ of capital. Its restricted franchise, the property 
Jification of its members, the size of its constituencies and 
s consequent expense of its elections, the fact that its mem- 
rs are unpaid, all render it practically certain that it will be 
ied by men of wealth, who quite naturally take the capitalist 
►w of the situation. The opposite incidents of the Assembly 
id, as naturally, to make it the mouthpiece of labour. And 
,it is obviously necessary that each of these two great parties 
jnld be duly represented in the government of the country, 
J present state of things is so far satisfactory, that any pro- 
lal to extinguish either branch of the legislature carries on 
face tliis obvious injustice, that its effect woidd be to deprive 
I party or the other of all voice in the management of 
TBairs. 

But, although the abolition of one House of the Legislature 
would be manifestly unjust, it is possible that an amalgamation 
of the two would be of advantage. There is httle doubt that 
11 somewhat slavish copying of English institutions has resulted 
in placing the Legislative Council in an anomalous position, in 
wliich much of its usefulness is lost. There can be no reason, 
for example, why the members of a representative body such 
as tlje Council should be precluded from dealing with questions 
of finance. The prohibition has enabled the Assembly to per- 
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petrat« at least one flagrant piece of class legislation. 
in other respects, the analogy upon which the twu Houses are 
framed altogether breaks down when the circ-umstnncea of the 
colony are considered. Of cmirse, if tlie two Houaea were com- 
bined, and all the niembers of the combined House were elected 
on the same basis, injustice would be done, for the plan would 
be almost certain to suit one party belter than the otiier. Rut, 
as the practice of European countries shows, there is no reason 
why all the members of a representative body should be elecl 
on the same basis. And it b more than probable that, 
tlieir earlier days, what are now the separate houses of 
Parliaments of European countries sat together as unitetl bodies. 
Thirdly, it must be confessed that in Victoria the binding 
force of political tradition has been considerably wenkened. 
In some respects it is still strong, but in others, and espectalt|:^ 
on some of those points most essential to the working of 
Cabinet system, it tends to break down. The proof of 
assertion lies in the record of certain facts which have 
peued during political crises, but which are not, perhaps, v( 
pleasant to refer to specifically. On broader grounds, we 
safely say that the whole tendency of modern thought is to 
away with the influence of tradition, not less political traditi< 
than other forms, and thus to weaken one of the conditii 
most essential for the working of the present system. And 
does not need special insight to see that, if the rather deli( 
traditions of Cabinet government break down, the system will 
degenerate more and more into a cynical struggle for office, in 
wliich, as the prizes are not \^ry great, the competitors engaged 
will not necessarily be of a very high order of merit. In fact. 
Parliament has already marked its appreciation of the truth 
that the working of Cabinet goverumonl is not altogether satis- 
factory under colonial conditions, by removing from the control. 
of the Ministry of the day certain large departments of busi 
which used to belong entirely to it. And if this tendency 
tinues, if important departments of public business are 
permanent, and their management placed in the hands of 
political officials, the Cabinet will more and more recede 

' I illnda to tht " L^nd T&i Act IsrT." wliich impows » tax npon tlia v 
of a gracing esUt« of 010 acrea, irorth £8000, lint leu the omor of ■ | ' 
taijJ npon wliich a alrceC of inbnrban hooaca hai baen bnill ){0 acot fiw. 
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its old position of working head of the executive system, an 
assume a new staUis as a committee of inspection, whic 
committee may itself ultimately become permanent. 

As a final criticism, we may note also that the Cabinc 
system sins against one of the cardinal maxims of democrac; 
If there is one article of democracy's creed more easy to dis 
cover than another, it is the jealousy of paid ofl&cials. Th 
doctrine of democracy is that no man who holds a paid oflBc 
is to be trusted with a share in the government of the institi 
tion from which he draws his salary. The plan of the mun; 
cipalities, where the executive officials are rigidly exclude 
from the legislative bodies, is the ideal plan of democracy 
The " interested expert " is its aversion, for all laymen drea 
the influence of professional knowledge. And against thi 
doctrine the Cabinet system sins in the most open way. 

But it may be said that it is idle to criticise a schem 
which is now an essential of the political system ; that, how 
ever unsuited Cabinet government may really be to the cii 
cumstances of the case, it cannot now be dispensed with. 

My answer is, that an elementary study of history reveal 
the truth that there are very few essentials in politics, an< 
that institutions which are not really suited to the circum 
stances in which they exist are apt to disappear. But, to b 
more specific, I may point, in conclusion, to tendencies whici 
may possibly result in the euthanasia of the Cabinet system ii 
Victoria. For I do not think, for a moment, that it is likel 
to be forcibly or even consciously displaced. 

If I have succeeded, in this book, in reproducing th 
picture of Victorian government as it appears to my own eyes 
it will be evident from a perusal of it that the power an< 
influence of the central government are out of all proportioi 
¥dth those of the local government. Many causes have con 
tributed to this result, but they do not all continue. 

In the first place, Victoria was settled at a time whei 
central government in England was abnormally strong, an( 
local government unusually weak. The great increase in th( 
influence of Parliament of the United Kingdom, consequen 
upon the Reform Act of 1832, made itself felt even ii 
Australia. All through the earlier history of the mothe 
colony, it is the desire to reproduce parliamentary institutioni 
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which is the motive power of political life. Municipal inetilu- 
tioDs awaken do enthusiasm. 

Secondly, the character of the immigration to Victoria, 
especially after the gold discoveries, tended i» the direction of 
centralism. The immigrants were chiefly men whose ideal 
was a town life, with its excitements and conveniences. Maoy 
of them had no inducement to settle in tlie countrj". They 
had no children to start. They cared nothing for agriculture, 
Victorian scenery was not attractive. So, when the gold rasli 
waned, they gi'aWtated back to and hy their presence increased 
the towns. And as more innnigrants came, they all passed into 
the arena of Melbourne, many of them never passing out of it. 
Even from the very first, but most decidedly from 1855, the 
note of Victoria has been town life, and especially Melbourne 
life. And it is only lately, and under the influence of powerful 
ijidncements, that a country population has begun to radiate 
irom the towns. 

But, thirdly, the character of the country itself has had 
much to do with the intense centralism. A country which 
contains many mountains and impassable rivers, dense forests 
and wide lakes, which is also infested with physical dangers, is 
the country of local govemmejit. The scattered settlements 
are cut oif from one another by substantial boundaries, and 
their members do not lightly risk the dangers of traveL They 
find their interests at home, ami devote their attention to the 
I'egulation of them. But such dangers have never been great 
in Victoria. Tliere have been, and still are, it is tnie, large 
extents of forest in which an inexperienced traveller may easily 
lose his way. But the mountains are few, the rivers and lak^ 
insigni6cant, and there are broad plains of boundless extent 
across which, even Ijefore the days of roads and railways, it 
was easy for travellers to make their way. Consequently 
there was always a tendency, for such settlers as had actually 
gone out into the wilderness, to gravitate hack again to I " 
bouma 

Finally, a most important factor has been the clu 
of the immigration. If tradition speaks the truth, the ancia 
immigrations into Western Europe were by tribes of kitti 
blood, who settled down upon the new lands iu spontaneoiu 
formed groups representing the old blood relatione hi pa. 
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the local groups appeared long before the lai^e political 
regates were formed out of them. But there was no audi 
x:eas in Victoria Although in some cases the immigrants 
ere sent out hy government agency, there was no cohesion 
mongst them. They came as individuals, not as groups, 
who settled in villages bought their land at the Govern- 
Knt sales, or selected it at the Government land office, and 
lent to strangers, as well as to a strange land. It is not 
mdeiful, therefore, that the spirit of local cohesion should 
tve been singularly absent all through the liistory of Victoria, 
lid that no local organisation should have grown up at all 
^le to balance the central organisation at Melbourne. 

But some of these causes have already disappeared, and 
e disappearing. As the population settles down and 
ms local ties, as children grow up who learn to look upon 
ticular places as their homes, as more capital is invested Jn 
1 industries, aa the habit of local co-operation under muni- 
I government increases, above all, as the patrimony still at 
Be disposal of the central government is distributed, and the 
Jities no longer look to the Treasury for continual help, a 
birit of local independence will arise. With the pressure of 
K>palation upon the means of subsistence, people will find the 
^vantage of developing local I'esources. And thus their 
intion and their ambitions will be turned moi-e and more in 
iie direction of that part of the government macliinery which 
^-immediately affects their interests. Then, when this has 
^' happened, the full importance of municipal government will, be 
appreciated, and municipal government will begin seriously to 
compete in influence and attractiveness with the central power. 
It will then bo seen that a highly-centralised form of govern- 
ment is really inconsistent with democratic ideals. Vot the 
true democracy, iii which each citizen takes a direct share in 
the busineaa of government, or at any rate of legislation, cannot 
be worked over large areas. To adapt it to the enlarged 
conditions of modem communities it has been necessary to 
admit the principle of representation. And, after all, repre- 
intation ia either merely a makeshift, or it is aristocracy 



And it is probable that if an increased interest in muni- 
B'cipal government does come, it will be followed by demands 
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for iiicreaaeil municipal powers. The restrictions on niunlctpal 
legislatiou will l>e removed, llie control of the local police, the 
appointmunt of the local judiciarj', ^vUl he deuiRDded. And 
gi-udiially the central government will be deprived of all those 
matters which are not obviously of universal concern, such as 
railways, posts, telegraphs, and the like. For when there is 
no common danger to he feared, the tendency towards localiKtn 
genendly appears, especiidly in dunnxiracies. 

And if the tendency should manifest itself to any substan- 
tial deji^ee, it is easy to see how it will work ii^iiist the 
Cabinet system. For as the central Parliament sinks in import- 
ance, its mere caprice will no longi^r Iw allowed to oust a set ut' 
officials who are doing their work to the satisfivctimi of the 
cquntiy. There will come a time when Ministers, their powers 
being less than now, will decline to retire upon a hostile vote, 
and the country will approve, or at least tolerate them. And 
then the permanence of the executive, or, at any rate, its 
security for a definite period, will be acknowledged. But. in 
that event, the question of appointment will, of course, assume 
a new phase, and as the Parliament will no longer be able to 
oust ft Ministry at its pleasure, it will no longer be possible 
for Ministers to take office in the old way. Possibly the 
electors will claim to appoint directly tlie head of the Ministry. 
Iea%'ing him to choose his colleagues, as in America, or the 
I'arliament may formally elect the Ministers, as in Switzei-land. 

In fine, it may well be doubted whether the Cabinet Bysteiu 
is at all anit«d to a community such as Victoria, It wns 
evolved by a close oligarchy, whose members were keenly sus- 
ceptible to the influence of inuUtion and the opinion of their 
oi-der, who were hoimd, by the circumstances of the case, t»> 
stand by one another, and who were kept constantly on the 
alert by the fear of political disaster. It has descended to a 
fortuitous assemblage of unconnected units, having little rever- 
ence for tradition and small respect for the opinion of their 
fellows, bound to one another by no ties save those of inuneii 
nte and temporary expeiUency, and living in a peaceful [ 
atmosphea-. 
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(Specimen Minute of the Executive Council of N. S. W. in 1837 

M. 3866. 28th Jan. 1837. 

Government House 

Jan. 28, 1837. 
St. Andrew's Church, Sydney. 

Minute No. 



1837. 

First P. Magistrate^ Inform the 1st Police Magistrate that tl 

30th Jan, 1837^ Building St. Andrew's Church is shortly to I 

S7 12536. commenced, and that some other place must I 

found for the stocks. 
Surveyor-General for Let arrangements be made for conveyin 
description^ the Site for that church to Trustees, as tl 

22d Feb, 1837, Bishop of Australia has intimated to me h 

wish of beginning to build immediately. 
Colonial Architect^ Instruct the Colonial Architect to give tl 

31st Jan, 1837, Bishop any assistance his Lordship may requii 

in preparing the design of the intended Churcl 

R. B. {i,e, " Richard Bourke.") 
The Honourable 

The Colonial Secretary 
etc. 

(Indorsed,) 

Surveyor-Gen. — A measurement of this allotment was directe 
by Col. Sec. letter No. ^Ijl^^ and a description requested in ord( 
that the same may be conveyed to Trustees under the recent Ac 
The Siu-veyor's description is here used and will serve for purpose 
required. The intended line of George Street has been preserved, 

Gov. decis. " Let me see a Tracing." 

6th Aug, 1837, Surv,-Oeneral, 

3717129, 
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(Specimen Minute of the Executive Council of Victoria, 1855.) 

Council Chamber, Melbourne. 14th May 1855. 

Present. 
His Excellency the Lieutenant-Governor. 
The Hon. the Colonial Secretary. The Hon. the Attorney-General 
„ „ Acting Colonial \ „ „ Collector of Customs. 

Treasurer. j 
„ „ Auditor General. 

The Council having assembled in accordance with adjournment, 
the Minute of proceedings on the 1 0th instant is read and confirmed. 

At His Excellency's suggestion the discussion of the proposed 
Kules concerning the exportation of Gold is resumed. 

It is advised that Regulations to the following effect be pro- 
mulgated 

[Here follow the BtUes,] 

His Excellency lays upon the table a plan furnished by the 
Surveyor-General showing the township of Ballaarat, and with the 
advice of the Council approves of the same. 

His Excellency informs the Council that he has been requested 
to appoint Claude Farie, Esq., Chairman of a meeting convened in 
terms of the Municipal Districts Act, 18 Vic. No. 15, and it is 
advised that the request made by a Committee of the residents at 
Prahran be complied with. 

The nomination of Trustees for Church of England purposes, 
viz. at Wangaratta Messrs. G. Faithful, F. G. Docker, Dobbyn, 
Clark, and Foord ; and at Hamilton Messrs. Fetherstonhaugh, 
Puckle, Nowlan, Graham and Blastock is then with the advice of 
the Council approved by His Excellency. 

Grants of money in aid of the Presbyterian Church as solicited 
by the Rev. J. Hetherington, Moderator, viz. for (£400) Four 
Hundred Pounds in aid of a Minister's Dwelling at Tarraville, and 
for (£296) Two Hundred and Ninety-Six Pounds in aid of a 
Minister's Salary at Colac, are with the advice of the Council 
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nproved by Hia Excellency on the report of the Auditor-General 
lat the requisite funds are nvaikbla 

(Other similar applications for ffrarUs for ecclesiastical purposes.) 
An application for the approval of Messrs. Preshaw, Beauchamp, 
bid Joshua as Trustees of the Castlemaine Mechanics Institute being 
kid on the table by His Excellency it is advised that it be approved. 
Applications for renewal of Licences to ship Seamen in the 
sveral cases of James Chapman and James Hendy are laid before 
iie Counci], and the Police authorities having reported favourably 
II each case it is advised that they be sanctioned. 

The recommendation of the Council on a former occasion that 

I. S. Campbell, Esq., be offered a vacant seat as Commissioner of 

tavings Banks having been acted upon, and Mr. Campbell's willing- 

B to act being shown, in a letter laid upon the Council Table by 

Bis Excellency, it is adrised that Mr. Campbell be appointed 

K)rdingly. 

His Excellency annoimcss to the Council that Despatches have 

^en received since the last sitting of the Council conveying to him 

rate commissions as Captain -General, and Governor-in-Chief of 

9 Colony, and as Vice-Admiral of the same, and that he is about 

p cause reference to be made to the Attorney-General in order that 

9ie steps which it may be necessary to take in giving effect to the 

Tommissiona may be atiopted in due course. 

The Council is then adjourned sine die. 

G. W. RUSDEN, 
Ckrk of tlie CouneU. 
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(Statistical Summary of Victoria at tho close of the 

respective periods.^) 



Item. 


1842. 


1850. 


1855. 1 lSd9. 


Popalation 


28,799 
4,136 


76,162 
10,760 


864,324 1 1,118,028 


Immigrants by sea 
Revenae' . 


66,571 


84,582 

9,006,044 

2,627,262 
acres 


£108,381 


£357,403 


£3,492,210 


Land in Cultivation . 


8,124 
acres 


52,841 
seres 


115,135 
seres 


Live Stock (Head) . 
Imports (value) . 


1,609,190 


6,432,068 


5,166,101 


5,145,415 


£277,427 


£744,925 


£12,007,939 


£24,402,760 


Exports ( „ ). 


£198,783 


£1,041,796 
(2) 


£13,493,338 


12,784,784 


Urban Municipalities 


(1) 


(2) 


59 


Rural Municipalities . 


(2) 


(2) 


130 


Factories . 




(46) 


278 


8,137 



1 These figures, with the exception of those enclosed in brackets ( ), sre taken from the 
Victorian Year Book for 1889-90, compiled by Mr. H. H. Hayter. C.M.G., Oovemment Statist 

9 In 1842, 1850, and 1855 the financial year ended on the 81st December. Since 1871 it has 
ended on the 30th Jane. 
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THE NATIONAL CONVENTION OF 1891 

Only a short space can be given to the important measure drafte 
by the Federal National Australasian Convention which sat s 
Sydney during the months of March and April 1891. The Coi 
vention consisted of thirty-five delegates, chosen by the legislature 
of the seven colonies of New South Wales, Victoria, Queenslanc 
South Australia, New Zealand, Tasmania, and Western Australis 
in pursuance of the resolutions carried at the conference held i 
Melbourne in the previous year.^ The delegates were not, c 
course, authorised to conclude any final arrangements ; they wer 
merely to frame a Federal Constitution which was afterwards to b 
submitted to the various colonies and, filially, to the Imperis 
authorities. After five weeks of animated debate the Conventio: 
produced a measure, which was ultimately adopted without form£ 
opposition, though several members reserved the right to refuse t 
recommend it to their constituents if, after further consideratior 
they could not bring themselves to agree with its provisions 
Whatever may be the substantial merits of the measure, it is ai 
admirable piece of drafting, and it will be comparatively easy t 
give a short analysis of its contents. 

The federal aggregate which it is proposed to create is to bea 
the name of the " Commonwealth of Australia," and its legislativ 
powers are to be vested in a Gk)vernor-General, appointed by th 
Queen, and a Parliament of two Houses, to be known respectiveb 
as The Senate and The House of Representatives.^ 

The Senate, which will represent the " States Eight " principle, 
will consist of eight members from each colony, chosen by th( 
Parliament of such colony for a period of six years, and retiring ii 

^ The resolutions gave each colony power to appoint seven delegates. All th 
colonies named availed themselves of it to the full extent, with the exception of Ne\ 
Zealand, which sent only three delegates. The voting was by heads, not by coloniec 
Western Australia had just been made a self-governing colony by the 53 k 54 Vic 
0. 26, which did not, however, make '* Responsible Government" compulsoiy. 

» Cap. I. § 1. » But the voting will be by heads. § 9. 
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alternate sections at the end of every three years.^ The Hoose of 
Representatives, which will represent the ^Tational principle, wilt 
consist of members chosen on the basis of [wpulation by the elccUn 
in each colony for the more numerous House of the Parliani«it d 
that colony. Until otherwise provided by the Parliament gf lh« 
Commonwealth, the ratio is to be one member to every t&iRj 
thousand of the population ; but no one of the existing colouia re- 
presented in the Convention is to have less than four members.* Tbl 
Parliament of a colony may determine the electoral divisions for tb 
return of its Eepresentativea, but where a colony exclnde* tk( 
members of a particular race (not being aboriginal AostmlEuit'} 
from the franchise for its more numerous House of Pvltjuiieiit, 
the numerical basis of federal representation in that colony is to Im 
proportionately reduced.* The members of the House of BefT- 
sentatives are to sit for three years,' and there is to be a eeMi 
of Parliament in every year." 

No property qualification is required either for Senatois or 
Eepresentativea, but a Senator must be of the age of thirty yctui. 
be must be entitled to vote at the election of members to the Hcn» 
of Representatives, he must have resided for five years within tb( 
limits of the Commonwealth, and be must be either a natural-lun 
subject of the Queen or a naturalised subject of five year»" etuidi;^; 
while a Representative must possess similar qualificationa, eZMpI 
that the periods in his case are reduced to twenty-one yoin w 
three respectively.' The members of both Houses arc to nWf 
payment for their services, at first at the rate of X500 a year.* Tb 
usual disqualifications of office, interest in a public contract, fonip 
allegiance, insolvency, and coDviction for crime, attach to tnembK* 
of both Houses.** Moreover members of the Parliament of tbt 
Commonwealth are not to be capable of sitting in the rartianunl 
of any constituent colony." 

The Parliament of the Commonwealth is invested, mibJMt !> 
the provisions of the Constitution, with power to legislate m s 
great variety of subjects, including intentational and intcnx^ouiil 
trade, Customs and Excise duties, posts and telegraphs, niiliUr^'ud 
naval defence, navigation and shipping, statistics, coinage and hank- 
ing, weights and measures, negotiable instrumenta, insolvcikcy, Dopj' 
rights and patents, naturalisation and aliens, mtvrriage and diroree, 
intercolonial legal process, immigration and cmigmtion, "exttnal 
affairs and treaties," intercolonial river navigation, and nilwan 
used for national purposes. '^ It is also endowed with the odiMat 
right of legislation in respect to the people of any raee "for i,' 

' Cap. I. gS S, 12. » S9 24. 27. 

' Cap. TIL g 3, Aboriginal Aiutraliuia ire eidnded (nun r«lfii)«Tlii« b 
CMS. ' Cap. I. S 26. '8 2*- •8 7. ' 91 IS. Sr 

' S 46- ' S« 47-4B. ■• C.p. V. % 10. " Ck^ I. | 

" Nat including nboriginjils ia Aostralia or Maoris in Ne« ZmUdJ. 
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is deemed necegsary to make special laws, to the government of 
ih territory as may be suiTendered to the Commonwealth for the 
kt of government or aa sites for national purposes, and to the 
mtrol of the Public Service of the Commonwealth.' The House 
Representatives is to have the exclusive power of originating 
ipply and Appropriation Bills, which the Senate may affirm, 
ject, or return with suggestions, but not amend. But laws 
iposing taxation are to deal with the imposition of taxation only, 
except in Customs Acta, with one subject of taxation only ; 
no vote of approprialion may be passed by the House of Repre- 
itativea, except upon the request of the Government.' The 
iwera of the Governor-General, with regard to assent, refusal, and 
irvation of bills, are substantially the same aa those of the 
of Victoria in respect of Victorian legislation,^ except 
it there is no provision for compulsory reservation of bills on 
ly subjects. 

The executive power and authority of the Commonwealth, 

'hich are to extend to the execution of the provisions of the Con- 

itution and the laws of the Commonwealth,* are to be exercised 

the Governor-General as the Queen's Representative, with the 

Ivice of a Federal Executive Council, to consist of members 

loned by the Governor-General, and holding office during his 

leaaure.^ The Governor-General may from time to time appoint 

icials during pleasure to administer such departments of State 

be may establish, and such officials may be chosen and sit as 

members of the Commonwealth Parliament They are to bo 

members of the Federal Executive Council and "the Queen's 

Ministers of State for the Commonwealth."* But the number of 

officials who may sit in Parliament is limited to seven, and the 

offices which these officials may hold may be designated by Parlia- 

'inent.' The appointments to all other offices under the Common- 

irealth are vested in the Governor-General in Council,* and the 

Commonwealth is at once to lake over the departments of Customs 

and Excise, Posts and Telegraphs, Military and Naval Defence,* 

Ocean Signals, and Quarantine, assuming the obligations of the 

constituent colonies in connection with such matters.'" It is also 

provided that all powers which, at the date of the establishment of 

the Commonwealth, are vested in the Governor of or any officer or 

authority in a colony, with respect to any matters which, under the 

federal Constitution, pass to the Executive of the Commonwealth, 



»C«p. I. !E8. '§§64, 6S. '§§57-68. (Bea nste, p. 72.) 

• C*p. II. I 8. » §8 1 and 2. ' § 4. ' § S. 

• I.e. the Qovarnor-GeBeral acting witli the nitica of the Fedond Executive 
OonndL i 3. 

' But the commnnci-in-chief of nil the forces is veslod Id tlia Goveraor-Oenenil 
■lone. § 9. ■" §3 7 »ml 10. 
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shall vest in the Governor-Genoral in Council, or the corresiXMiding 
subordinate official of the Commonwealth.* 

To provide for the judiciary functioiM of the CommonTrmltli, 
the Parliament is empowered to create a Federal Supremo Court, 
consisting of a Chief Justice and at least four other judgea, ap- 
pointed by the Governor-General in Council, but faoldiag during 
good behaviour, and only removable upon an Address of botl 
Houses of Parliament. The Federal Supreme Court is to be a 
£nal Court of Appeal from all other federal tribunals, and also from 
the highest coiuts of final resort in each constituent colony ; and 
the Federal Parliament may provide that appeals from such 1am- 
mentioned courts which have hitherto lain to the Queen in Council 
shall be brought to and finally determined by the Federal Supreme 
Court* But power is reserved to Her Majesty to grant leave to 
appeal from the Federal Supreme Court to Herself in Council " ia 
any case in which the public interests of the Commonwealth, or of 
any [constituent colony], or of any other part of the QuoeD's 
Dominions are concerned." ^ Parliament may also constitute and 
define the powers of other federal tribunals ; but jurisdiction may 
not be conferred on such tribunals except in cases under the Con- 
stitution, under federal legislation or ti'eaty,* in Admiralty or Mari- 
time matters, in matters relating to foreign official representatives, 
in matters in which the Commonwealth is a party, in coritrorersie* 
between constituent colonies, or relating to the same subject mutter 
claimed under the laws of such different colonies.'^ The trial of nil 
indictable offences cognisable by any federal tribunal is to be by 
jury." 

The provisions of the Constitution relating to Tmdo and 
Finance are very important, but it will only be necessary to specify 
those which deal with the financial settlement between die colonies. 
These were, in fact, the very crises of the whole task of the Con- 
vention. The others are merely the usual revenue clauses of a 
Constitutional Government. 

The existing Customs and Excise laws of the constituent coloniu 
are to remain in force, unless altered by the various colonies, until 
an uniform system is provided by the Parliament of the Common- 
wealth, but the duties levied under such laws are to be paid to Hnd 
collected by the federal officials.' Upon the establishment of on 
uniform system, the Customs and Excise laws of the various colonies 

' Cap. n. § 11. TLis s*ctioD U very wide. It i* not nnllkd]^ tint sn Bllimipt to 

cnTorce it would give rue to serioui lUfilculIiet. 

» C»p. III. fji 1-6. ' % 8, 

' It wfU be noticed Ihnt thit lection, u veil u S G3 (2S) of Cap. I., iinpliMUf 

■ntborUn tbe ConimoiiKeiilth to enter Into djrwt negoUatrou villi olhsr co 

k power wlijch hfu been eierciiwd dt fotto by the Aiutnlinn colooieB Mnongi 

Mlret. bnt vluch li anally conMdered ■» Imperitl runctian. 

• Cir. in. §7. • 1 11- ' c«r. iv, 1 7. 
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are to become void, and the exclusive power of impoBing Customs 
and Excise duties, and of granting bounties on production or export 
of gootls, is to be exercised by tKe Parliament of the Commonwealth,' 
subject to the necessity for absolute equality and freedom of trade 
throughout the Commonwealth.'' From the date of the imposition 
of such an uniform system, " trade and intercourse throughout the 
Commonwealth, whether by means of internal carriage or ocean 
navigation, shall be absolutely free," ^ Moreover the Parliament of 
the Commonwealth may annul laws made by any constituent colony 
derogating from such freedom of trade;' and the Commonwealth 
itself may not give any preference in its Trade or Revenue laws to 
the porta of one part of the Commonwealth over those of another,^ 
The expenditure of the Commonwealth is to be charged to the 
several constituent colonies in proportion to their populations, and 
the suri>lu3 of revenue over expenditure is to be returned to each 
colony in proportion to the amount of revenue raised therein. But, 
in estimating the amount of revenue collected in a colony, the 
amount of duties levied on goods afterwards exported to another 
coDBtituent colony is to be deducted from the revenue of the former 
colony, and credited to that of the latter.* And there are to be 
deducted from the surplus otherwise payable to a colony the 
•mounts granted by way of bounties to any of its people/ and 
laleo the amount of the interest on any of its debt which may have 
l)eeti token over by the Commonwealth.* 

The bill also contains some provisions which affect the internal 
[ministration of the constituent colonies, or, as they ai-e technically 
led in the measure, "the states." These provisions will, of 
se, if the measure passes into law, become part of the constitu- 
tional law of each colony which adopts it. 

After confirming to the authoi'ities of each state the powers 
reeiding in them at the date of the establishment of the Common- 
wealth, except so far as they are inconsistent with the proper 
logislation of the Commonwealth," the bill goes on to provide that 
tiiere shall in every state be a Governor appointed and removed in 
.aunner determined by its Parliament,'" but that all communications 
xoquired by the Constitution of any state to be made by the Governor 
to the Queen shall be made through the Governor-General of the 
'Commonwealth, and that the Queen's pleasure shall bo made known 
through him." Moreover no state is to impose any Customs duties 
except such as are necessary for executing its inspection lawB ; and 
such inspection laws may be annulled by the Commonwealth.'' Noi- 
may any state, without the consent of the Federal Parliament, 
impose any duty of tonnage, or raise or maintain any military or 



I 



I Cap, IV. 9 4. ' C«p. L I G2 (2), 

I Cap. TV. !8. * §12. " §11. "Se. ' §9(3 

'113. " Cip. V. §§ 1.4, e. i» S§ 7, 8. " S C. " § 13. 
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naval force, or impose any tas on any property belonging t 
Commonwealth. On the other hand, the Comnaonwealth n 
impOEe any tax on property belonging to a state, and it mnsl 
every state from foreign invasion, and, if required by the E 
Government of a state, from domestic violence.^ Five other ti 
a state is absolutely prohibited from doing. It must no 
money, it must not make anything but gold and silver i 
tender, it must not make any law prohibiting the free e 
any religion, it must not make or enforce any law abrid^g the 
privilege or immunity of citizens of other states, and it mwl doI 
deny to any person within its jurisdiction the equal prol«cdoo d 
the laws.' 

Any of the existing colonies may, upon adopting the ConsdttaiD^ 
be admitted to the Commonwealth, and the Federal Parliament nij 
admit other new states upon such terms aa it may think fc' 
Moreover, the limits of a state may, vith the consent of ita I^iiit 
ment, be altered by the Federal Parliament.* 

Finally, the Constitution may be amended by legislation ptad 
by an absolute majority of the Federal Parliament and approTitlli} 
a majority of state conventions elected by the electors to the Hca« 
of Representatives of the Commonwealth and siimiaoiiod in msniMr 
provided by the same authority ; but the people of the sUtv* wfco* 
conventions approve of the amendment must be a majority <& tk 
people of the Commonwealth.^ Every such amendment wtB, <4 
course, be subject to the royal assent, and any amendment by wlidi 
the proportionate representation of a state, or the minimum mimbtf 
of Kepresentatives thereof, is diminished, is not to beoonu kv 
without the consent of the Convention of that state.* 

The most obvious feature in the Constitution which wo h»w 
just analysed is ita strongly central character. To iisc t*mu iJ« 
corresponding date in American history, it is " Federal " mihiv ihw 
"Democratic." The feature is seen very clearly in th« rule tlifttiU 
communication with the Imperial Government is to be tliroagk Ai 
Governor General, in the exclusion of members of tlio itaW 
parliaments from the Commonwealth Parliament, in the conatitalkB 
of the Federal Supremo Court as a final Court of Appeal froBi tJtt 
highest state courts, and in the prohibition of fiscal autonomy, lad 
the raising of military forces in the states. The chief guanuitoMtf 
the Democratic or States-right principle, which the ConetitatiaB 
atTords, are the equality in the numbers of the Senators for m^ 
State, the minimum limit of Keprescntatives and the power of Mck 
state to regulate the electoral basis on which they are chuaeu, aad 
the states' veto on electoral amendments. 

Secondly, we may notice that, in one or two poinu, the 

' Cap. V. ggH, 19. 'S 15-17. 

' Cap. VI. S§ ], 2. Mi- ' C'«P- VIIT- § 1, 
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JoDstitution goes near to impair what have hitherto been exclu- 
tvely Imperial prerogativeB. It expressly provides that the states 
lay regulate the appointment and dismisaal of their own Governors, 
x power which, if carried into law, will certainly authorise a state 
) decl&re its headship elective and thus, practically, to annihilate 
Bsponsible Grovernment It almost puts an end to appeals to the 
mperial tribunals by limiting the right of the Queen in the allow- 
I of appeals to very special classes of cases. And, at least 
tnpliedly, it authorises the Federal Parliament to enter into direct 
■Blations with foreign states. In the case of the Canadian Constitu- 
, the Imperial authorities consented^ to allow the provincial 
laeutenant- Gove mora to be appointed by the Governor -General, 
" aself an Imperial official ; it remains to be seen whether they 
^ill give up all control over the appointments in Australian 
lolonies. The clause as it now stands was carried by the barest 
iftjority in the Convention,^ and it will be remembered that any 
^slation by which a colony proposed to alter the method of 
_ Minting its Governor would be subject to the veto or reserva- 
ion of a Governor who was an Imperial official It was indeed 
roposed by Sir George Groy to annul the necessity for the 

wervation of any state legislation, but the proposal was negatived 

by a decided vote.' The restriction on Her Majesty's right to 
grant leave to appeal was also carried by a very small majority ; 
the subject having been made the ground of a special memorial by 
miHi. Justice Kichmond, of the Supreme Court of New Zealand.* 
1 implied recognition of a right to enter into direct relations 
Srith foreign powers is probably something quite new in the 
y of Colonial government, although the Federal Government 
E Canada is specially charged with the executwn of treaties entered 
faito by the Imperial authorities.' It is possible that the coutem- 
^Wrary question of the Newfoundland fisheries may have had some- 
thing to do with the matter. 

One other subject of great importance may be noticed in 
connection with the Federal Constitution. This is its attitude on 
the matter of Reapoivsible Government, The nature of Responsible 
Government has been previously dealt with in this work : it will 
not therefore be necessary to repeat the explanation. But it is 
worth noticing, in view of certain suggestions with regard to the 
B^ture of that institution which the author hfw ventured to make, 
the attitude of the Commonwealth Constitution on the 
itibject is studiously neutral. The Constitution of Victoria, by 
' coviding that four Ministers sh^Ul sit in Parliament, and by 
{abjecting Ministers to re-election on the acceptance of office, 

' By 30 Vic & 3, g 68. 

' Cf. vote in MiuutM of Ptoceedings o( the ConTontion (Official Reeoril), p. cxii. 

• Ibid. * Copy b ibid. p. cici. » 80 Vic c. 8. fi 132. 
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makes Responsible Grovemment compulsory in Victoria. But tJw 
Federal Constitution contains no such requirements. It aSUmx seren 
officers administering departments of State to sit in Parliament, 
and it requires that such officers shall be members of the Execudre 
Council and "the Queen's Ministers of State for the Common- 
wealth.'' The last title was the subject of great debate in the 
Convention.^ It was added, after the bill had left the Constitn- 
tional Committee, as a substitute for another proposed amendment, 
viz.: "Responsible Ministers of the Crown." It seems to have 
been thought that the new title conveyed by implication the 
right to use prerogative powers which would not be conferred by 
the mere fact of membership of the Executive Council If thw 
construction be correct, such powers can only be acquired by in 
implied grant of Her Majesty's prerogative rights ; for a Minister 
of State, apart from express statute, has no personal powers save 
those which belong to him as a subject of the realm. And it is 
quite possible that the Imperial authorities might hesitate long before 
advising Her Majesty to delegate irrevocably by parliamenun* 
statute, to Australian Ministers, those powers which in Engbnd 
she merely allows her Ministers to exercise at her pleasure. It is 
to be observed, however, that the words, whatever else they may 
import, do not necessarily involve the recognition of Responsible 
Government 

Apart from the measure itself, it may be permissible to say one 
word as to the composition of the Convention which jxisse<l it. 
This Convention, like the Conference of 1890, was purely yxxXu- 
mentary in its character. It was chosen by Parliaments, an<l con 
sisted entirely of members of Parliaments. The heterogeneous aii-l 
comprehensive character of the English House of Commons at th^- 
present day is apt to lead Englishmen to suppose that Colonial 
parliaments are similarly comprehensive. As a matter of fact nil 
representative bodies constituted on uniform bases tend to hec«»me 
the possession of a particular class. It has been so in English 
parliamentary history. It is not so just now, because one chi<^ 
is being pushed out and another class is pushing its way in, aii'i 
there is a meeting of the waters. But in Australia a srK-ial 
revolution has already effected the change which is being etTecto-i 
in England. As a consequence, the National Convention hanlly 
represented all classes. In Australia, as a general rule, neither the 
great merchants nor the great landowners, nor the most eminent 
lawyers, especially those lawyers who ultimately become Supreme 
Court judges, are to be found in Parliament. It is evident that a 
country like Australia is poorly represented by any assembly which 
does not contain some reasonable proportion of these elements. 
Unquestionably there were lawyers of great ability in the Conven- 

^ See debate iu Official Reconi, pp. 371-6. 



APPENDIX D 35 

tion, but they were not lawyers of a judicial stamp, and an observe 
can liardly help suggesting that the presence in the Convention ( 
a few names so respected as those borne by the judges of tl 
Supreme Courts of the Australian colonies, would have lent a 
additional guarantee to the work of the Convention. 

Of the fate of the measure it would be rash to prophesy. Ii 
acceptance, even after the sanction of the Imperial authorities h{ 
been granted, is intended to be piu*ely voluntary in the case of eac 
colony, and there is a general feeling that such acceptance can onl 
be satisfactorily ascertained through the medium of a plebiscit 
It is not proposed to take any further steps in the matter unt 
at least three colonies have adopted it. If there is little enthusiasi 
for the movement^ there is little opposition to it. Other questioi 
excite greater interest. It may be that the bill will have to wa 
till these are settled. 
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places of, 221 

" Public Account," tlie, 282-284 

Works, commissioner of, 285, 286, 
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Instruction, Minister of, 297 



Quarter Sessions, proclaimed at Mel- 
bourne, 29 



Queenidandy separate erinteDCf fen- 
shadowed, 42, 145 11.; aeeompliibei 
367 

Questions, to voters at elections, 242 

Quit-Rents, 33, 35, 117-120 

Railways, Minister of; 302, 809 
Railway Commissionera, 303 
" Railway Constraction Aooonnt," 292 
Rates, municipal, 342-344 
Receiyers of Revenue, 282 
Registrars of Mining Districts, 848 

of County Courts, 350 

Registry of Deeds, 51 
Representative Government, introdaeed, 

69 
Requests, Court oi; estabUibed at Xd- 

boume, 30 
Reservation of Bills for Royal hmmBL 

232 
Residence, required for votsn at she- 

tions, 242 
<' Responsible " officials, 192, 198» SN- 

216, 255, 277, 288 
Returning ofllcers, 240, 241 
Revenue of Port Phillip in 1842, C ; ii 

1850, 187 ; of Victoria in 1854, 217; 

in 1855, 219 (and see AppoMtix Q 
clauses, 72, 73, 143» 25t VSt 
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collection of, 282, 283 
expenditure of, 283, 284 



Revision Courts, 239, 240 

Roads and Bridges, 91, 169, 327 

Roads Trusts, 170 

Royal Commission, of 1854 ^Land Qses 

tion), 186, 187 
Russell, Lord John, 145, 147, 195, IJ? 

199 

St. Patrick's Hall, first mwtiia: :.' 

Victorian Legislative Council at, 161 
School Districts 298 
Secretaries of State, origin and bi^trr 

of, 5, 6 ; no part of Constituti .-•!:. ' 

now always in Cabinet, 8 
Secretary of State for the Col«ni« »:- 

pointed, 6 ; office abolisheti. 7 : in:-.: 

porated with War Departm*n:, T 

finally separated, 199 
" Selectors " (of Crown Land>\ 2*6, i'T 

288, 289 
Separation (of Victoria from N. >. W. . 

125-135, 141 
Sessions of Parliament, 236 
"Settled" Districts 113 
Sheriffs, appointed in Port Phillip. V. 
Shipping (Victorian) in IS 42, 66 := 

1850, 138 
Shires, first createil, 32S {stt ** Lxil 

Government ") 
Solicitor-General, 302 
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South Australia, organised, 20 ; system 

of land grants in, 89 ; roads, 172 
Speaker, of the L^:islative Council, 71, 

84, 161, 187, 211 
of the L^;islative Assembly, 240, 

244, 254 
" Special " lands, 286, ^87 
" Special " surveys, 41, 42 
Squatting, 44, 46, 103, 107-116, 131, 

137, 178, 182, 186, 187, 188, 221, 288, 

290 

Regulations of 1836, 46 

of 1848, 113-116 



Districts, 47 

Franchise, 116 (and set ** Crown 

Lands") 

Stanley, Lord, 100, 109, 123 

" Stete Forests," 293 

Stewell, Sir William, 161, 176, 234 

Superintendent of Port Phillip {set " La- 
trobe, Mr.") 

Supply, Committee of, 280, 281 

Supreme Court, of N. S. W., 13, 14, 16 

of Victoria, 144, 174, 175, 264, 266, 

318-321, 322, 823 n., 381, 333, 351 

Surveyor-Oeneral, 285 

Suryeyors (Mining), 848 

'*Swamp Lands," 292 

Swan River Settlement (" Western Aus- 
tralia"), 20 

Teachbbs in Government schools, 299, 

300 
** Timber Reserves," 298 
"Town "lands, 88 
Trade and Customs, Commissioner of, 

297 
Treasurer of the colony, 279-284 

of a municipality, 342 

"Treating," 244 
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Trust Fund," the, 283 



Undbb-Trbasubbr of Port Philip 

pointed, 29 
'* Undue influence," 244 
"Unsettled" Districts, 113 

Vacation of seats in Parliament, 238 
Van Diemen's Land (Tasmania), sep 

ated from N. S. W., 13 ; roads in, ] 
Van Diemen's Land Company, 35 
" Vermin," 291, 295 
"Vermin Districts," 296 
Vice-Admiralty Court, first establisi 

in N. S. W.. 11 ; of Victoria, 323, \ 
Vice-President of Board of Trade, 4 
Victoria, creation of; 141 ; boundai 

of, 132, 133, 141, 201, 202 ; condit 

of, in 1865, 217-223 
Victorian Railway Commissioners, 26 
Volunteers, 301, 302 
Votes at elections, counting of, 243 
return of, 243 

Waoebs on results of elections, 244 
Wardens of Mining Districts, 347 
"Water Reserves," 293 
Water Supply, Commissioner of, 304 
Ways and Means, Committee of, 2< 

281 
Wearing of badges, 244 
Wentworth, Mr., "protests" of, 161 
Westemport (Squatting District), 47 
Westgarth, Mr., 151, 162 
Wheat, average yield per acre, 297 
Williamstown, named, 28 
Women, ineligible for Leg. Council, 2« 

for municipal council, 330 

Writs, for Parliamentary elections, 2^ 

241 
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